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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  985 

Spearmint  Oil  Produced  In  the  Far 
West;  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  “Class  I” 
Scotch  Spearmint  Oil  for  the  1988-89 
Marketing  Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  with  request 
for  comments. 


summary:  This  interim  final  rule  invites 
comments  on  increasing  the  quantity  of 
“Class  I”  Scotch  spearmint  oil  produced 
in  the  Far  West  that  may  be  purchased 
from,  or  handled  for,  producers  by 
handlers  during  the  1988-89  marketing 
year  which  began  June  1, 1988.  This 
action  is  taken  under  the  marketing 
order  for  spearmint  oil  produced  in  the 
Far  West  to  promote  orderly  marketing 
conditions  and  was  recommended  by 
the  Spearmint  Oil  Administrative 
Committee,  which  is  the  agency 
responsible  for  local  administration  of 
the  order. 

DATES:  Interim  final  rule  effective  June 
1, 1988  through  May  31, 1989.  Comments 
which  are  received  by  September  19, 
1988,  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2085,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  available 
for  public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 


FOR  FURTHER  INFORMATION  CONTACT 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  F&V,  AMS,  USDA,  Room 
2522-S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  475-5120. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  985  (7  CFR  Part 
985),  as  amended,  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  “non¬ 
major”  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  Thus 
both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  nine 
handlers  of  Far  West  spearmint  oil 
subject  to  regulation  under  the 
spearmint  oil  marketing  order,  and 
approximately  253  spearmint  oil 
producers  in  die  regulated  area.  Of  the 
253  producers,  170  producers  hold 
“Class  I”  oil  (Scotch)  allotment  base  and 
143  producers  hold  “Class  III”  oil 
(Native)  allotment  base.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be 
classified  as  small  entities. 

The  Spearmint  Oil  Administrative 
Committee  (Committee),  at  its  July  6, 
1988,  meeting,  unanimously 


recommended  that  the  salable  quantity 
and  allotment  percentage  for  “class  I" 
Scotch  spearmint  oil  (Scotch  oil)  for  the 
1988-89  marketing  year  be  increased. 

The  salable  quantity  and  allotment 
percentage  for  that  class  of  oil  was 
published  in  the  March  1, 1988,  issue  of 
the  Federal  Register  (53  FR  6129).  This 
revision  will  increase  the  salable 
quantity  from  650,131  pounds  to  766,387 
pounds  and  increase  the  salable 
percentage  from  39  percent  to  46 
percent.  This  revision  is  issued  pursuant 
to  §  985.51(b)  of  the  spearmint  oil 
marketing  order. 

The  salable  quantity  is  the  total 
quantity  of  a  class  of  oil  which  handlers 
may  purchase  from  or  handle  on  behalf 
of  producers  during  a  marketing  year. 
Each  producer  is  allotted  a  share  of  the 
salable  quantity  by  applying  the 
allotment  percentage  (which  is  the 
salable  quantity  multiplied  by  100 
divided  by  the  total  of  all  allotment 
bases)  to  the  producer’s  allotment  base 
for  that  class  of  oil. 

At  its  August  12, 1987,  meeting,  the 
Committee  estimated  trade  demand  for 
the  1988-89  marketing  year  to  be  761,063 
pounds.  A  desirable  carry-out  figure  of  0 
pounds  was  adopted  and,  when  added 
to  the  trade  demand,  resulted  in  a  total 
supply  needed  of  761,063  pounds.  The 
Committee  estimated  that  15,703  pounds 
would  be  carried-in  on  June  1, 1988.  This 
amount  was  deducted  from  the  total 
supply  needed  leaving  745,360  pounds  as 
the  salable  quantity  needed.  This  figure 
was  further  reduced  by  100,000  pounds 
which  was  the  amount  of  Far  West 
Scotch  sales  estimated  to  be  filled  by 
production  from  outside  the  production 
area.  This  left  a  salable  quantity  needed 
of  645,360  pounds.  This  quantity,  divided 
by  the  total  of  all  allotment  bases  of 
1,667,002  pounds,  resulted  in  38.7 
percent  which  was  the  computed 
allotment  percentage.  This  figure  was 
adjusted  to  39  percent  and  established 
as  the  1988-89  Scotch  allotment 
percentage  which  resulted  in  a  1988-89 
salable  quantity  of  650,131  pounds. 

The  1988-89  salable  percentage  of  39 
percent,  when  applied  to  the  current 
total  allotment  base  of  1,666,059  pounds, 
gives  a  1988-89  salable  quantity  of 
649,763  pounds.  Since  all  growers  will 
either  produce  their  individual  salable 
quantity  or  fill  any  deficiencies  with 
reserve  pool  oil,  the  total  salable 
quantity  which  will  be  available,  when 
this  figure  is  combined  with  the  actual 
carry-in  on  June  1, 1988,  is  683,644 
pounds,  and  is  the  total  supply  available 
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for  the  1988-89  marketing  year.  Carry-in 
on  June  1, 1988,  was  33,881  pounds  of 
Scotch  oil,  higher  than  the  Committee 
had  estimated. 

Currently,  the  Midwest  is 
experiencing  a  drought  and  estimates 
indicate  that  a  maximum  of  50  percent 
of  a  normal  crop  will  be  harvested  there 
this  year.  The  Committee  expects  the 
demand  for  Far  West  Scotch  oil  to 
increase  as  buyers  of  Midwest  Scotch 
oil  will  substitute  Far  West  oil  for 
Midwest  oil.  This  year,  although  it  is 
early  in  the  marketing  year,  a 
considerable  amount  of  contracting  of 
the  1988-89  crop  has  occurred.  In  order 
to  meet  the  anticipated  increase  in  trade 
demand,  a  higher  salable  quantity  and 
allotment  percentage  for  Scotch  oil  are 
required.  The  Committee  recommended 
increasing  the  salable  percentage  by  7 
percent,  from  39  to  46  percent,  thus 
making  an  additional  116,624  pounds 
available  to  the  market.  The  basis  for 
this  recommendation  was  that  when 
these  additional  pounds  are  added  to 
the  total  supply  available  of  683,644 
pounds,  the  resulting  800,268  pounds  is 
between  the  five-year  average  sales  of 
758,682  pounds  and  the  highest  year  of 
sales  of  868,242  pounds.  Tlie  Committee 
decided  that  this  figure  could  meet 
immediate  needs  while  assuring  growers 
that  a  burdensome  supply  would  not  be 
put  on  the  market.  The  Committee 
therefore  recommended  that  the  1988-89 
Scotch  salable  percentage  be  increased 
from  39  to  46  percent  resulting  in  an 
increase  in  the  salable  quantity  Gram 
649,763  to  766,387  pounds.  This  figure 
added  to  the  June  1, 1988,  carry-in  of 
33,881  results  in  a  total  available  supply 
of  800,268  pounds.  The  following  table 
summarizes  the  computations  used  in 
arriving  at  the  Committee’s 
recommendations. 


Original 
recom¬ 
mendation, 
Aug.  12, 
1987 

Revised 
recom¬ 
mendation, 
July  6, 
1988 

(1)  Carry-in . 

Poi 

15,703 

761,063 

nds 

33,681 

900,268 

(3)  Desirable  carryout . 

(4)  Salable  quantity 1 _ 

(5)  Total  allotment  bases 

645,360 

1,667,002 

39 

766,387 

1,666,059 

46 

(6)  Allotment  percentage 
((4  _  5)  x  100) . 

1  Salable  quantity  equals  trade  demand  minus 
cany-in  and  100.000  pounds  of  Scotch  oil  expected 
to  be  available  from  outside  the  production  area. 


Thus,  the  Department  has  determined 
an  allotment  percentage  of  46  percent 
should  be  established  for  the  1986-89 


marketing  year.  This  percentage  will 
make  available  766,387  pounds  of  Far 
West  Scotch  spearmint  oil  to  handlers  of 
Far  West  spearmint  oil. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  final  rule  published  in 
the  March  1, 1988,  issue  of  the  Federal 
Register  (53  FR  6129),  in  connection  with 
the  initial  establishment  of  the  salable 
quantity  and  allotment  percentage  for 
Scotch  oil,  the  Committee's 
recommendation  and  other  information, 
it  is  found  that  to  amend  §  985.208  (53 
FR  6129)  so  as  to  change  die  salable 
quantity  and  allotment  percentage  for 
Scotch  spearmint  oil,  as  set  forth  below, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
final  action  relieves  restrictions  on 
handlers  by  increasing  the  quantity  of 
Scotch  oil  that  may  be  freely  marketed 
immediately;  and  (2)  it  should  be 
effective  as  soon  as  possible  to  enable 
handlers  to  satisfy  current  market  needs 
for  Scotch  oil. 

List  of  Subjects  in  7  CFR  Part  985 

Far  West,  Marketing  agreements  and 
orders.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  amended  as 
follows: 

PART  985— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority.  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-874. 

2.  Section  985.208  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

Note. — The  following  provisions  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

§  985.208  Salable  quantities  and  allotment 
percentages— 1988-89  marketing  year. 

(a)  Class  “I"  Oil — a  salable  quantity 


of  766,387  pounds  and  an  allotment 
percentage  of  46  percent. 
***** 

August  15, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-18719  Filed  8-17-88;  8:45  am] 

BI  LUNG  CODE  3410-02 -M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  140 

Facility  Form  Nuclear  Liability 
Insurance  Policy;  Miscellaneous 
Amendments 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  make  several  minor  changes  in  the 
Facility  Form  nuclear  liability  insurance 
policy  furnished  as  evidence  of  financial 
protection.  The  two  nuclear  insurance 
pools  have  submitted  endorsements  to 
the  Facility  Form  policy  that  make 
available  a  single  insurance  policy  to 
cover  onsite  worker  claims.  This  new 
Master  Worker  Policy  reflects  different 
rating  and  underwriting  treatment  than 
is  utilized  in  the  Facility  Form  policy. 
The  supplementary  insurance  provided 
by  the  new  policy  enhances  protection 
to  the  public  since  payments  under  its 
provisions  for  routine  claims  by  onsite 
nuclear  workers  will  not  reduce  the 
financial  protection  for  the  public  under 
the  primary  and  secondary  nuclear 
liability  insurance  policies  provided  as 
evidence  of  financial  protection  under 
the  Price-Anderson  Act 
EFFECTIVE  DATE:  September  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ira  Dinitz,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  492-1289. 
SUPPLEMENTARY  INFORMATION:  On  April 
27, 1988,  the  Commission  published  a 
proposed  rule  in  the  Federal  Register  (53 
FR  15049)  requesting  comments  on 
endorsements  to  the  Facility  Form 
nuclear  liability  insurance  policy  and  a 
new  Facility  Form  Policy  submitted  to 
the  Commission  by  two  nuclear 
insurance  pools,  Nuclear  Energy 
Liability  Insurance  Association  (NELIA) 
and  Mutual  Atomic  Energy  Liability 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Rules  and  Regulations  31283 


Underwriters  (MAELU).  The  Facility 
Form  of  insurance  policy  along  with 
endorsements  to  these  policies  has  been 
accepted  by  the  Commission  as 
evidence  of  the  financial  protection 
required  under  section  170  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  The 
evidence  of  financial  protection 
accepted  by  the  Commission  assures  the 
availability  of  funds  to  compensate  the 
public  for  the  financial  consequences  of 
a  catastrophic  nuclear  accident 
Effective  January  1, 1988,  the  Pools 
modified  the  manner  in  which  coverage 
was  made  available  to  operators  of 
nuclear  reactors  and  others.  The  change 
is  confined  to  tort  claims  by  onsite 
nuclear  workers  that  arise  from 
circumstances  unrelated  to  an 
extraordinary  nuclear  occurrence. 
Financial  protection  must  continue  to 
include  coverage  for  such  claims  by 
onsite  workers  and  the  revised  program 
the  Pools  are  making  available  does  so 
by  means  of  a  new  supplementary 
insurance  policy  for  tort  claims  from 
onsite  nuclear  workers.  The  new 
Nuclear  Energy  Liability  Policy  (Facility 
Worker  Form)  was  effective  as  of 
January  1, 1988  and  is  a  part  of  the 
Facility  Form  policy.  The  new  Facility 
Worker  Form  covers  only  the  claims  of 
onsite  workers  first  employed  in  the 
nuclear  industry  on  or  after  January  1, 
1988  (“new  workers”).  Claims  of  all 
other  workers  ("old  workers”)  will 
continue  to  be  covered  under  present 
Facility  Forms  for  ten  more  years,  until 
December  31, 1997,  at  which  time 
coverage  for  claims  from  old  workers 
could  be  added  to  the  new  Facility 
Worker  Form,  or  be  otherwise  insured. 

Coverage  for  old  workers  will  be 
changed  by  an  endorsement  to  Facility 
Forms.  One  such  endorsement  (Form 
NE-64)  was  attached  to  all  Facility 
Forms  issued  before  January  1, 1988,  and 
Form  NE-66  was  attached  to  all  Facility 
Forms  issued  on  and  after  that  date. 

Both  forms  allow  coverage  under  the 
Facility  Forms  to  which  they  are 
attached  to  continue  for  claims  made  by 
old  workers  on  or  before  December  31, 
1997. 

The  Facility  Worker  Form  is  a  Master 
Policy  that  provides  a  single  aggregate 
limit  of  liability  shared  by  insured 
entities  under  all  Certificates  of 
Insurance  issued  to  provide  insurance 
under  the  Master  Policy.  The  Master 
Worker  Policy  that  was  issued  by  the 
Pools  provides  a  single  aggregate 
liability  limit  and  has  been  designed  as 
a  prototype  for  a  longer  term,  perhaps 
continuous,  replacement  program  based 
on  experience.  Because  the  new  Master 
Worker  Policy  was  designed  as  a 
prototype,  a  5-year  term  was  selected  on 


the  basis  of  negotiations  between  the 
Pools  and  their  insureds.  It  is 
anticipated  that  before  the  Master 
Worker  Policy  expires,  a  renewal  or 
replacement  policy  will  be  developed 
taking  into  account  the  additional 
recommendations  of  insureds  and 
others.  A  Certificate  of  Insurance  was 
issued  under  each  policy  to  every 
facility  operator  desiring  to  purchase  the 
coverage.  The  Master  Worker  Policy 
issued  by  NELIA  has  a  Policy  Aggregate 
Limit  of  $124  million;  the  MAELU  Policy 
Aggregate  Limit  is  $38  million. 

To  minimize  the  need  for  Certificate 
holders  to  apply  for  reinstatement  of  the 
Policy  Aggregate  Limit  as  is  required  by 
the  Commission,  the  Pools  will 
automatically  reinstate  up  to  the  limit  of 
$160  million.  The  policies  can  be  further 
reinstated  by  agreement  of  the  parties. 

The  supplementary  insurance 
provided  by  the  Facility  Worker  Form 
enhances  protection  for  the  public  since 
payments  under  its  provisions  for 
routine  claims  by  onsite  nuclear  workers 
will  not  reduce  foe  financial  protection 
for  foe  public  under  foe  primary  and 
secondary  nuclear  liability  insurance 
policies  provided  as  evidence  of 
financial  protection  under  foe  Price- 
Anderson  Act.  Conversely,  payments 
under  primary  and  secondary  policies 
will  not  operate  to  reduce  foe  coverage 
under  foe  Facility  Worker  Form  for 
routine  claims  by  onsite  workers. 

It  is  important  to  note  that  foe  rating 
procedure  applicable  to  reactors  to 
reflect  foe  risk  of  a  catastrophic 
accident  that  presumably  would  result 
in  a  large  number  of  offsite  claims  is  not 
appropriate  to  foe  lesser,  routine  claims 
from  onsite  workers.  The  premium  for 
foe  Facility  Worker  Form  will  be 
regulated  by  foe  “Industry  Retrospective 
Rating  Plan  Premium  Endorsement” 
(Form  NE-W-1)  which  reflects  foe 
different  kind  of  risk  covered  by  foe  new 
policy. 

The  change  in  foe  insurance  available 
from  foe  Pools  effective  as  of  January  1, 
1988  keeps  intact  foe  coverage  that  has 
been  available  to  licensees  with  respect 
to  claims  from  foe  public.  By  providing 
separate  coverage  for  routine  claims 
from  new  workers,  and  eventually  from 
old  workers  as  well,  foe  protection 
provided  to  foe  public,  to  onsite 
workers,  and  to  persons  who  may  be 
liable  is  enhanced.  The  Facility  Form 
has  been  accepted  by  foe  Commission 
as  evidence  of  financial  protection  from 
licensees.  The  Facility  Form,  as 
modified  by  Forms  NE-64  and  NE-66, 
and  foe  Facility  Worker  Form,  with  its 
accompanying  Certificate  of  Insurance 
and  premium  endorsements,  are 
acceptable  to  foe  Commission  as 


evidence  of  financial  protection  required 
by  foe  Price-Anderson  Act 

Only  one  respondent  American 
Nuclear  Insurers,  submitted  comments 
prior  to  foe  May  27, 1988  comment 
expiration  date.  The  comments  were 
editorial  corrections  to  foe  proposed  rule 
and  have  been  incorporated  in  foe 
effective  rule. 

Environmental  Impact  Categorial 
Exclusion 

The  Commission  has  determined  that 
this  rule  is  foe  type  of  action  described 
as  a  categorial  exclusion  in  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  contain  a  new  or 
amended  information  collection 
requirement  subject  to  foe  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  Existing  requirements  were 
approved  by  foe  Office  of  Management 
and  Budget  approval  number  3150-0039. 

Regulatory  Flexibility  Certification 

In  accordance  with  foe  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)) 
foe  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  rule  applies  only 
to  nuclear  power  plant  licensees  which 
are  electric  utility  companies  dominant 
in  their  service  areas.  These  licensees 
are  not  “small  entities"  as  set  forth  in 
foe  Regulatory  Flexibility  Act  and  do 
not  meet  foe  standards  set  forth  for 
small  businesses  in  Small  Business 
Administration  regulations  in  13  CFR 
Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  foe 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
rule,  because  these  amendments  do  not 
involve  any  provisions  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  140 

Extraordinary  nuclear  occurrence. 
Insurance,  Intergovernmental  relations, 
Nuclear  materials,  Nuclear  power  plants 
and  reactors,  Penalty,  Reporting  and 
recordkeeping  requirements. 

For  foe  reasons  set  out  in  foe 
preamble  and  under  foe  authority  of  foe 
Atomic  Energy  Act  of  1954,  as  amended, 
foe  Energy  Reorganization  Act  of  1974, 
as  amended  and  5  U.S.C.  553,  foe  NRC  is 
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adopting  the  following  amendments  to 
10  CFR  Part  140. 

PART  140— FINANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

1.  The  authority  citation  for  Part  140  is 
revised  to  read  as  follows: 

Authority:  Secs.  161, 170, 68  Stat  948,  71 
StaL  576,  as  amended  (42  U.S.C.  2201,  2210); 
secs.  201,  as  amended,  202, 88  Stat  1242,  as 
amended,  1244  (42  U.S.C.  5841,  5842). 

For  the  purposes  of  sec.  223, 68  Stat. 
958,  as  amended  (42  U.S.C.  2273); 

§5  140.11(a),  140.12(a),  140.13  and 
140.13a  are  issued  under  sec.  161b,  68 
Stat  943,  as  amended  (42  U.S.C. 

2201(b));  and  S  140.6  is  issued  under  sec. 
161o,  68  Stat.  950,  as  amended  (42  U.S.C. 
2201(o)). 

2.  Section  140.91,  Appendix  A,  is 
amended  by  adding  the  following 
endorsements  immediately  after  the 
existing  text  to  read  as  follows: 

Amendment  of  Coverage  Endorsement  for 
Workers  Claims 

(Facility  Form) 

NE-64(l/l/88) 

Preamble 

1.  The  insurance  and  rating  plan  presently 
used  by  Nuclear  Energy  Liability  Insurance 
Association  (“NELIA”)  and  Mutual  Atomic 
Energy  Liability  Underwriters  (“MAELU”)  do 
not  make  a  distinction  between  workers 
claims  arising  from  catastrophic  events  and 
those  arising  from  lesser  events; 

2.  NELIA  and  MAELU  believe  that  the  lack 
of  such  a  distinction  will  adversely  affect 
their  ability  to  continue  to  attract  from  world 
markets  very  large  amounts  of  nuclear  energy 
liability  insurance  for  the  nuclear  industry; 

3.  NELIA  and  MAELU  want  to  avoid  this 
potential  loss  of  capacity  and  to  continue  to 
provide  nuclear  energy  liability  insurance  for 
workers  claims.  Accordingly  NELIA  and 
MAELU  desire  to  restructure  their  present 
insurance  programs,  including  this  policy, 
effective  January  1, 1988. 

Now,  Therefore,  the  Named  Insured  and 
the  companies  do  hereby  agree  as  follows: 

1.  Definitions 

When  used  in  reference  to  this 
endorsement 

"This  policy”  means  the  policy  of  which 
this  endorsement  forms  a  part 

“Nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  such  facility.  All  of  a  worker’s  nuclear 
related  employment  shall  be  considered  as 
having  begun  on  the  first  day  of  such 
employment  regardless  of  the  number  of 
employers  involved  or  interruptions  in  such 
employment 

"Worker”  refers  to  a  person  who  is  or  was 
engaged  in  nuclear  related  employment 

"Workers  claims”  means  claims  for 
damages  because  of  bodily  injury  to  a  worker 


caused  by  the  radioactive,  toxic,  explosive  or 
other  hazardous  properties  of  nuclear 
material  and  arising  out  of  or  in  the  course  of 
the  worker's  nuclear  related  employment 

“Extraordinary  nuclear  occurrence”  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  “extraordinary  nuclear  occurrence”  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof. 

2.  Application  of  This  Endorsement 

This  endorsement  applies  only  to  such 

insurance  as  is  afforded  by  this  policy  for 
workers  claims  which  do  not  arise  in  whole 
or  in  part  out  of  an  extraordinary  nuclear 
occurrence. 

3.  Exclusion  of  New  Workers  Claims 

This  policy  does  not  apply  to  bodily  injury 
to  a  worker  which  arises  in  whole  or  in  part 
out  of  nuclear  related  employment  that 
begins  on  or  after  January  1, 1988. 

4.  Application  of  Policy  To  Workers  Claims 
Not  Excluded 

With  respect  to  such  insurance  as  is 
afforded  by  this  policy  for  workers  claims 
which  are  not  excluded,  Insuring  Agreement 
IV  does  not  apply  and  the  following  Insuring 
Agreement  IV-A  does  apply: 

IV-A  Application  of  Policy  to  Workers 
Claims.  This  policy  applies  only  to  bodily 
injury  (1)  which  is  caused  during  the  policy 
period  by  the  nuclear  energy  hazard  and  (2) 
which  is  discovered  and  for  which  written 
claim  is  made  against  the  insured  not  later 
than  the  close  of  December  31, 1997. 

5.  Availability  of  Supplemental  Insurance 

NELIA  and  MAELU  are  offering  to  make 

insurance  under  one  or  more  Master  Worker 
Policies  available  to  all  holders  of  Nuclear 
Energy  Liability  Policies  (Facility  Form).  This 
offer  is  contingent  on  sufficient  support  from 
policyholders,  and  may  be  withdrawn  or 
modified  by  Nelia  or  Maelu  as  they  deem 
necessary  or  appropriate. 

The  Master  Workers  Policies  will  provide, 
under  their  separate  terms  and  conditions, 
coverage  for  new  workers  claims.  Premiums 
will  be  subject  to  a  separate  Industry 
Retrospective  Rating  Plan. 

Coverage  under  the  new  master  worker 
policies  is  not  automatic.  A  written  request 
must  be  submitted  to  Nelia  or  Maelu  through 
regular  market  channels. 

It  is  understood  and  agreed  that  all  of  the 
provisions  of  this  endorsement  shall  remain 
in  full  force  and  effect  without  regard  to  this 
section  5,  and  without  regard  to  whether  or 
not  the  Named  Insureds  become  insureds 
under  the  Master  Worker  Policies,  or  whether 
or  not  NELIA  or  MAELU  terminate  such 
policies  or  withdraw  or  modify  their  offer  to 
underwrite  such  policies. 

Executed  for  the  companies 

Date  - 

By  - 

(Signature  or  Authorized  Officer) 

(Print  or  Type  Name  and  Title  of  Officer) 
Executed  for  the  Named  Insured 


(Named  Insured— Type  or  Print) 

Date - 

By  - 


(Signature  of  Authorized  Officer) 

(Print  or  Type  Name  and  Title  of  Officer) 
Effective  Date  of  this  Endorsement 


12:01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No. - 

Issued  to  - 

Date  of  Issue - 

For  the  subscribing  companies 

By  - 

General  Manager 
Endorsement  No. 

Countersigned  by  - 

AMENDMENT  OF  COVERAGE 
ENDORSEMENT  FOR  WORKERS  CLAIMS 
(Facility  Form)  NE-66(l/l/88) 

It  is  agreed  that 

1.  Definitions 

When  used  in  reference  to  this 
endorsement: 

“This  policy"  means  the  policy  of  which 
this  endorsement  forms  a  part; 

"Nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  such  facility.  All  of  a  worker’s  nuclear 
related  employment  shall  be  considered  as 
having  begun  on  the  first  day  of  such 
employment,  regardless  of  the  number  of 
employers  involved  or  interruptions  in  such 
employment; 

"Worker”  refers  to  a  person  who  is  or  was 
engaged  in  nuclear  related  employment; 

"Workers  claims"  means  claims  for 
damages  because  of  bodily  injury  to  a  worker 
caused  by  the  radioactive,  toxic,  explosive  or 
other  hazardous  properties  of  nuclear 
material  and  arising  out  of  or  in  the  course  of 
the  worker's  nuclear  related  employment; 

"Extraordinary  nuclear  occurrence”  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  "extraordinary  nuclear  occurrence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof. 

2.  Application  of  This  Endorsement 

This  endorsement  applies  only  to  such 

insurance  as  is  afforded  by  this  policy  for 
workers  claims  which  do  not  arise  in  whole 
or  in  part  out  of  an  extraordinary  nuclear 
occurrence. 

3.  Exclusion  of  New  Workers  Claims 

This  policy  does  not  apply  to  bodily  injury 
to  a  worker  which  arises  in  whole  or  in  part 
out  of  nuclear  related  employment  that 
begins  on  or  after  January  1, 1988. 

4.  Application  of  Policy  To  Workers  Claims 
Not  Excluded 

With  respect  to  such  insurance  as  is 
afforded  by  this  policy  for  workers  claims 
which  are  not  excluded,  Insuring  Agreement 
IV  does  not  apply  and  the  following  Insuring 
Agreement  IV-A  does  apply: 
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IV- A  Application  of  Policy  To  Workers 
Claims 

This  policy  applies  only  to  bodily  injury  (1) 
which  is  caused  during  the  policy  period  by 
the  nuclear  energy  hazard  and  (2]  which  is 
discovered  and  for  which  written  claim  is 
made  against  the  insured  not  later  that  the 
close  of  December  31, 1997. 

5.  Availability  of  Supplemental  Insurance 

NELIA  and  MAELU  are  offering  to  make 
insurance  under  one  or  more  Master  Worker 
Policies  available  to  all  holders  of  Nuclear 
Energy  Liability  Policies  (Facility  Form).  This 
offer  is  contingent  on  sufficient  support  from 
policyholders,  and  may  be  withdrawn  or 
modified  by  NELIA  or  MAELU  as  they  deem 
necessary  or  appropriate. 

The  Master  Worker  Policies  will  provide, 
under  their  separate  terms  and  conditions, 
coverage  for  new  workers  claims.  Premiums 
will  be  subject  to  a  separate  Industry 
Retrospective  Rating  Plan. 

Coverage  under  the  new  master  worker 
policies  is  not  automatic.  A  written  request 
must  be  submitted  to  NELIA  or  MAELU 
through  regular  market  channels. 

It  is  understood  and  agreed  that  all  of  the 
provisions  of  this  endorsement  shall  remain 
in  full  force  and  effect  without  regard  to  this 
Section  S,  and  without  regard  to  whether  or 
not  the  Named  Insureds  become  insureds 
under  the  Master  Worker  Policies,  or  whether 
or  not  NELLA  or  MAELU  terminate  such 
policies  or  withdraw  or  modify  their  offer  to 
underwrite  such  policies. 

Explanation  of  Use  of  This  Endorsement 
This  endorsement  is  a  mandatory 
endorsement  which  is  to  be  attached  to  new 
Facility  Form  Policies  issued  on  or  after 
January  1, 1988. 

Effective  Date  of  this  Endorsement 


12:01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No. - 

Issued  to  - 

Date  of  Issue - 

For  the  subscribing  companies 

By  - 

General  Manager 
Endorsement  No. 

Countersigned  by  - 

NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liability  Policy 
Facility  Worker  Form,  herein  called  Master 
Worker  Policy,  NMWP-l(l/l/88) 

The  undersigned  members  of  Nuclear 
Energy  Liability  Insurance  Association, 
hereinafter  called  the  “companies”,  each 
itself  severally  and  not  jointly,  and  in  the 
respective  proportion  hereinafter  set  forth, 
agree  with  the  insureds  named  in  Item  1  of 
the  Declarations  of  each  Certificate, 
hereinafter  called  the  “Named  Insureds",  in 
consideration  of  the  payment  of  the  premium, 
and  subject  to  all  of  the  provisions  of  the 
applicable  Certificate  and  of  this  policy,  as 
follows: 

I— Relation  Between  the  Master  Worker 
Policy  and  Certificates 
No  insurance  is  provided  by  this  policy 
except  through  a  Certificate  issued  to  form  a 


part  hereof.  The  insurance  then  applies 
separately  to  the  persons  and  organizations 
who  are  defined  in  Section  IV  as  insureds 
under  each  such  Certificate,  except  with 
respect  to  the  Amount  of  Insurance 
Available. 

The  Amount  of  Insurance  Available 
through  such  a  Certificate  to  any  person  or 
organization  who  is  an  insured  thereunder  is 
limited  as  provided  in  Section  VIII  of  this 
policy. 

II— Definitions 

When  used  in  reference  to  this  policy: 

"Bodily  injury"  means  bodily  injury, 
sickness  or  disease,  including  death  resulting 
therefrom; 

“Byproduct  material"  has  the  meaning 
given  in  the  Atomic  Energy  Act  of  1954,  or  in 
any  law  amendatory  thereof; 

“Certificate",  unless  qualified,  refers  to  a 
Certificate  of  Insurance  (including 
Declarations  and  endorsements  forming  a 
part  thereof)  issued  to  form  a  part  of  this 
policy  or  of  a  MAELU  Policy; 

“Claims  costs"  means,  with  reference  to 
claims  or  suits  the  companies  have  the  right 
and  duty  to  defend  under  this  policy; 

(1)  Cost  taxed  against  the  insured  in  such 
suits  and  interest  on  any  judgments  therein; 

(2)  Premiums  on  appeal  bonds  and  on 
bonds  to  release  attachments  in  such  suits 
(but  the  companies  have  no  obligation  to 
apply  for  or  furnish  such  bonds; 

(3)  Reasonable  expenses,  other  than  loss  of 
earnings,  incurred  by  the  insured  at  the 
companies’  request; 

(4)  Payments  for  expenses  incurred  in  the 
investigation,  negotiation,  settlement  and 
defense  of  such  claims  or  suits,  induding,  but 
not  limited  to,  the  cost  of  such  allocated 
claims  services  by  employees  of  the 
companies,  fees  and  expenses  of  independent 
adjusters,  attorneys'  fees  and  disbursements, 
expenses  for  expert  testimony,  examination, 
x-ray  or  autopsy  or  medical  expenses  of  any 
kind; 

(5)  Payments  for  expenses  incurred  by  the 
companies  in  investigating  an  occurrence 
resulting  in  bodily  injury  or  in  minimizing  its 
effects; 

"Discovery  period"  means  the  period 
defined  in  Section  VI B  hereof; 

"Extraordinary  nuclear  occurrence"  means 
an  event  which  die  United  States  Nudear 
Regulatory  Commission  has  determined  to  be 
an  “extraordinary  nudear  occurrence”  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof; 

“Insured  contract”  means  that  part  of  a 
contract  or  agreement  made  prior  to  bodily 
injury  to  a  new  worker  under  which  the 
insured  assumes  the  tort  liability  of  a  third 
person  to  pay  damages  because  of  such 
bodily  injury.  “Tort  liability”  means  a 
liability  that  would  be  imposed  by  law  on  the 
third  person  in  the  absence  of  an  express 
assumption  of  liability  by  the  third  person; 

“Insured  facility”  means  a  facility  with 
respect  to  which  insurance  is  provided 
through  a  Certificate; 

“Insured  shipment”  means  a  shipment  of 
source  material,  special  nuclear  material, 
spent  fuel  or  waste  (herein  called  "material”): 

(1)  To  the  facility  from  any  location  other 
than  an  insured  facility,  but  only  if  the 


transportation  of  the  material  is  not  by 
predetermination  to  be  interrupted  by 
removal  of  the  material  from  a  transporting 
conveyance  for  any  purpose  other  than  the 
continuation  of  its  transportation;  or 

(2)  From  the  facility  to  any  other  location, 
but  only  until  the  material  is  removed  from  a 
transporting  conveyance  for  any  purpose 
other  than  the  continuation  of  its 
transportation; 

"MAELU”  means  Mutual  Atomic  Energy 
Liability  Underwriters; 

“MAELU  Policy''  means  a  Nudear  Energy 
Liability  Policy  (Facility  Worker  Form) 
written  by  members  of  MAELU; 

“NELIA”  means  Nuclear  Energy  Liability 
Insurance  Assodation; 

“New  worker”  refers  to  a  person  who  is  or 
was  engaged  in  nudear  related  employment 
that  begins  on  or  after  January  1, 1968; 

“New  worker's  daim"  means  a  claim  for 
damages  because  of  bodily  injury  to  a  new 
worker  caused  by  the  radioactive,  toxic, 
explosive  or  other  hazardous  properties  of 
nudear  material  and  arising  out  of  or  in  the 
course  of  the  new  worker's  nudear  related 
employment; 

“Non-ratable  incurred  losses"  has  the 
meaning  given  in  Attachment  1  to  this  policy; 

"Nuclear  energy  hazard”  means  the 
radioactive,  toxic,  explosive  or  other 
hazardous  properties  of  nudear  material 
which  is: 

(1)  At  the  facility  as  described  in  the 
applicable  Certificate  issued  to  form  a  part  of 
this  policy  or  has  been  discharged  or 
dispersed  therefrom  without  intent  to 
relinquish  possession  of  custody  thereof  to 
any  other  person  or  organization;  or 

(2)  In  an  insured  shipment  that  is  away 
from  any  other  insured  nudear  facility  and  is 
in  the  course  of  transportation,  induding 
handling  and  temporary  storage  inddental 
thereto  within: 

(a)  The  territorial  limits  of  the  United 
States  of  America,  its  territories  or 
possessions  or  Puerto  Rico;  or 

(b)  International  waters  or  airspace, 
provided  that: 

(i)  The  nudear  material  is  in  the  course  of 
transportation  between  two  points  located 
within  the  territorial  limits  described  in  (a) 
above;  and 

(ii)  There  are  no  deviations  in  the  course  of 
the  transportation  for  the  purpose  of  going  to 
any  other  country,  state  or  nation,  except  to  a 
port  or  place  of  refuge  in  an  emergency; 

"Nuclear  fadlity”  means  any  of  the 
following  and  includes  the  site  on  which  any 
of  them  is  located,  all  operations  conducted 
on  such  site  and  all  premises  used  for  such 
operations: 

(1)  The  facility  as  described  in  any 
Certificate; 

(2)  Any  nudear  reacton 

(3)  Any  equipment  or  device  designed  or 
used  for 

(a)  Separating  the  isotopes  of  uranium  or 
plutonium; 

(b)  Processing  or  utilizing  spent  fuel;  or 

(c)  Handling,  processing  or  packaging 
waste; 

(4)  Any  equipment  or  device  used  for  the 
processing,  fabricating  or  alloying  of  spedal 
nudear  material  if  at  any  time  the  total 
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amount  of  such  material  in  the  custody  of  the 
insured  at  the  premises  where  such 
equipment  of  device  is  located  consists  of  or 
contains  more  than  25  grams  of  plutonium  or 
uranium  233  or  any  combination  thereof,  or 
more  than  250  grams  of  uranium  235; 

(5)  Any  structure,  basin,  excavation, 
premises  or  place  prepared  or  used  for  the 
storage  or  disposal  of  waste; 

"Nuclear  material”  means  source  material, 
special  nuclear  material  or  byproduct 
material; 

“Nuclear  reactor”  means  any  apparatus 
designed  or  used  to  sustain  nuclear  fission  in 
a  self-supporting  chain  reaction  or  to  contain 
a  critical  mass  of  fissionable  material; 

"Nuclear  related  employment”  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  such  facility. 

All  of  a  new  worker’s  nuclear  related 
employment  shall  be  considered  as  having 
begun  on  the  first  day  of  such  employment, 
regardless  of  the  number  of  employers 
involved  or  interruptions  in  such 
employment; 

"Policy  period”  means  the  period  defined 
in  Section  VI A  hereof; 

“Ratable  incurred  losses”  has  the  meaning 
given  in  Attachment  1  to  this  policy; 

“Source  material”  has  the  meaning  given  in 
the  Atomic  Energy  Act  of  1954,  or  in  any  law 
amendatory  thereof,  and  also  includes 
tailings  or  wastes  produced  by  the  extraction 
of  uranium  or  thorium  from  ore  processed 
primarily  for  its  source  material  content; 

“Special  nuclear  material”  has  the  meaning 
given  in  the  Atomic  Energy  Act  of  1954,  or  in 
any  law  amendatory  thereof; 

“Spent  fuel”  means  any  fuel  element  or  fuel 
component  solid  or  liquid,  which  has  been 
used  or  exposed  to  radiation  in  any  nuclear 
reactor; 

“The  facility"  refers  to  the  facility 
described  in  the  Declarations  of  a  Certificate. 
It  includes  the  location  described  in  Item  3 
thereof  and  all  property  and  operations  at 
such  location; 

“Waste"  means  any  waste  material  that 
contains  byproduct  material  and  results  from 
the  operation  by  any  person  or  organization 
of: 

(1)  Any  nuclear  reactor;  or 

(2)  Any  equipment  or  device  designed  or 
used  for 

(a)  Separating  the  isotopes  of  uranium  or 
plutonium; 

(b)  Processing  or  utilizing  spent  fuel;  or 

(c)  Handling,  processing  or  packaging  such 
waste  material. 

Ill — Coverage 

In  the  event  that  a  new  worker’s  claim  is 
made  against  a  person  or  organization  who  is 
an  insured  under  a  Certificate  issued  to  form 
a  part  of  this  policy: 

(1)  The  companies  shall  pay  on  behalf  of 
the  insured  all  sums  which  the  insured  shall 
become  legally  obligated  to  pay  as  damages 
because  of  bodily  injury  to  which  this  policy 
applies,  sustained  by  a  new  worker  and 
caused  by  the  nuclear  energy  hazard. 

The  companies  shall  have  the  right  and 
duty  to  defend  any  suit  against  the  insured 


alleging  such  injury  and  seeking  damages 
payable  under  the  terms  of  this  policy.  But 
the  companies  may  make  such  investigation 
and  settlement  of  any  claim  or  suit  seeking 
such  damages  as  they  deem  appropriate. 

(2)  Hie  companies  shall  also  pay,  as  part  of 
the  Amount  of  Insurance  Available  under  this 
policy,  the  claims  costs  relating  to  any  such 
claim  or  suit. 

(3)  The  companies'  obligation  to  pay 
damages  and  claims  costs,  and  to  defend  any 
claim  and  suit  ends  when  the  Policy 
Aggregrate  Limit  has  been  exhausted 
pursuant  to  the  provisions  of  Section  VIII. 

IV—  Definition  of  Insured 

When  used  in  reference  to  a  Certificate 
issued  to  form  a  part  of  this  policy,  the 
unqualified  word  “insured"  means: 

(1)  each  insured  named  in  Item  1  of  the 
Declarations  of  the  Certificate;  and 

(2)  any  other  person  or  organization  with 
respect  to  legal  responsibility  for  damages 
because  of  bodily  injury  to  a  new  worker 
caused  by  the  nuclear  energy  hazard 
applicable  to  the  Certificate.  This  subsection 
(2)  does  not  include  as  an  insured  the  United 
States  of  America  or  any  of  its  agencies 
except  the  Tennessee  Valley  Authority. 

V—  Exclusions 

This  policy  does  not  apply: 

(1)  To  any  obligation  for  which  the  insured 
or  any  carrier  as  his  insurer  may  be  held 
liable  under  any  worker’s  compensation, 
unemployment  compensation  or  disability 
benefits  law,  or  under  any  similar  law; 

(2)  To  bodily  injury  to  any  employee  of  the 
insured  arising  out  of  or  in  the  course  of 
employment  by  the  insured;  but  this 
exclusion  (2)  does  not  apply  to  liability 
assumed  by  the  insured  under  an  insured 
contract; 

(3)  To  liability  assumed  by  the  insured 
under  contract,  other  than  an  insured 
contract; 

(4)  To  bodily  injury  to  a  new  worker  due  to 
the  manufacturing,  handling  or  use  at  the 
location  designated  in  Item  3  of  the 
Declarations  of  any  Certificate,  in  time  of 
peace  or  war,  of  any  nuclear  weapon  or  other 
instrument  of  war  utilizing  special  nuclear 
material  or  byproduct  material; 

(5)  To  bodily  injury  to  a  new  worker  due  to 
war,  whether  or  not  declared,  civil  war, 
insurrection,  rebellion  or  revolution,  or  to  any 
act  or  condition  incident  to  any  of  the 
foregoing; 

(6)  To  bodily  injury  to  a  new  worker  arising 
in  whole  or  in  part  out  of  an  extraordinary 
nuclear  occurrence. 

VI—  Policy  Period;  Discovery  Period; 
Application  of  Policy 

A.  Policy  Period 

The  policy  period  of  this  policy  begins  at 
12:01  a.m.  on  January  1, 1988  and  ends  at  the 
close  of  December  31, 1992,  Eastern  Standard 
Time,  or  when  all  Certificates  issued  to  form 
a  part  hereof  have  been  cancelled,  whichever 
first  occurs. 

B.  Discovery  Period 

The  discovery  period  for  claims  made 
under  this  policy  begins  at  12:01  a.m.  on 
January  1, 1988  and  ends  at  the  close  of 
December  31, 1997,  Eastern  Standard  Time. 


C.  Application  of  Policy 

This  policy  applies  only  to  bodily  injury  to 
a  new  worker  (1)  which  is  caused  during  the 
policy  period  by  the  nuclear  energy  hazard 
and  (2)  which  is  discovered  and  for  which 
written  claim  is  first  made  against  the 
insured  within  the  discovery  period. 

VII —  Other  Insurance 

A.  This  insurance  is  primary  insurance 
under  any  insurance  afforded  by  a  Master 
Policy-Nuclear  Energy  Liability  Insurance 
(Secondary  Financial  Protection)  issued  by 
NELIA  or  MAELU. 

B.  If  an  insured  has  other  valid  and 
collectible  insurance,  except  under  a  MAELU 
Policy,  for  loss  or  expense  covered  by  this 
policy,  this  shall  be  excess  insurance  over 
such  other  insurance.  If  the  insured  has 
insurance  under  a  MAELU  Policy,  whether 
the  insurance  is  collectible  or  not,  the 
companies  shall  then  be  liable  under  this 
policy  only  for  such  proportion  of  loss  or 
expense  as  the  amount  stated  as  the  Policy 
Aggregate  Limit  in  Section  VIII  of  this  policy 
bears  to  the  sum  of  such  amount  and  the 
corresponding  amount  stated  in  the  MAELU 
Policy. 

VIII—  Amount  of  Insurance  Available 

A.  Policy  Aggregate  Limit 

1.  The  Policy  Aggregate  Limit  is  $124 
million.  This  limit  is  not  cumulative  from  year 
to  year.  The  limit  applies  to  all  new  worker's 
claims  that  qualify  for  coverage  under  this 
policy  (herein  called  "qualified  claims”). 

2.  The  Policy  Aggregate  Limit  applies 
collectively  to  all  new  worker’s  claims.  Such 
claims  may  be  paid  by  NELIA  on  behalf  of 
the  companies  as  the  claims,  in  NELLVs 
discretion,  become  ready  for  disposition,  and 
claims  costs  may  be  paid  as  they  become 
due,  all  without  regard  to  the  order  in  which 
such  claims  were  made  and  without  any 
obligation  to  maintain,  reserve  or  use  any 
portion  of  the  Policy  Aggregate  Limit  for 
claims  reported  under  any  particular 
Certificate. 

B.  Limitation  of  the  Companies'  Liability 

1.  Regardless  of  the  number  of  (a) 
Certificates  issued  to  form  a  part  of  this 
policy,  (b)  persons  and  organizations  who  are 
insureds  under  such  Certificates,  (c)  qualified 
claims,  or  (d)  years  this  policy  or  any  such 
Certificates  shall  continue  in  force,  the  Policy 
Aggregate  Limit  is  the  total  liability  of  the 
companies  for  all  of  their  obligations  under 
this  policy,  including  the  defense  of  suits  and 
the  payment  of  damages  and  claims  costs. 

2.  This  policy  provides  for  certain 
automatic  reinstatements  of  the  Policy 
Aggregate  Limit.  Regardless  of  such 
provision,  if,  during  the  policy  period  or 
thereafter,  the  total  payments  of  the 
companies  for 

(a)  Non-ratable  incurred  losses,  and 

(b)  Those  ratable  incurred  losses  for  which 
the  companies  have  not  been  reimbursed 
under  the  Industry  Retrospective  Rating  Plan 
Premium  Endorsement  described  in 
Attachment  1  to  this  policy, 

equal  $124  million,  the  Policy  Aggregate  Limit 
shall  be  deemed  to  be  exhausted,  and  shall 
not  be  further  reinstated  except  by  an 
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endorsement  issued  to  form  a  part  of  this 
policy  for  additional  premium  as  determined 
by  the  companies. 

C.  Reduction  and  Reinstatement  of  the 
Policy  Aggregate  Limit 

1.  Each  payment  made  by  the  companies  in 
discharge  of  their  obligations  under  this 
policy  shall  reduce  the  Policy  Aggregate  Limit 
by  the  amount  of  such  payment. 

2.  The  companies  shall,  however, 
automatically  reinstate  the  policy  aggregate 
limit  until  the  total  amount  of  such 
reinstatements  equals  $124  million,  but  in  no 
event  shall  there  be  any  automatic 
reinstatements  after  the  Policy  Aggregate 
Limit  is  exhausted  pursuant  to  the  provisions 
of  subsection  B.2.  above.  Thereafter,  there 
shall  be  no  further  reinstatement  of  the  Policy 
Aggregate  Limit  except  by  an  endorsement 
issued  to  form  a  part  of  this  policy  for 
additional  premium  as  determined  by  the 
companies. 

3.  It  is  a  condition  of  this  insurance  that  the 
companies  shall  have  the  right  to  reimburse 
themselves,  as  a  matter  of  first  priority,  from 
funds  held  by  NELIA  in  the  Special  Reserve 
Account  described  in  Attachment  1  to  this 
policy  or  from  retrospective  premiums 
received  by  NELIA  for  this  insurance.  The 
amount  of  reimbursement  shall  be  equal  to 
95%  of  each  payment  made  by  the  companies 
with  respect  to  their  obligations  under  this 
policy. 

IX —  Insured's  Duties  in  Case  of  Claims  or 
Suits 

A.  Notice  of  Claims  or  Suits 

In  the  event  of  any  claim  or  suit  involving 
bodily  injury  to  which  a  Certificate  issued  to 
form  a  part  of  this  policy  applies,  written 
notice  containing  particulars  sufficient  to 
identify  the  insured  and  also  reasonably 
obtainable  information  with  respect  to  the 
time,  place  and  circumstances  thereof  shall 
be  given  by  or  for  the  insured  to  the 
companies  as  soon  as  practicable.  The 
insured  shall  immediately  forward  to  the 
companies  every  demand,  notice,  summons 
or  other  process  received  relating  to  claims  or 
suits  against  the  insured. 

B.  Assistance  and  Cooperation 

The  insured  shall  cooperate  with  the 

companies  and,  upon  their  request,  shall: 

(1)  Attend  hearings  and  trials;  and 

(2)  Assist  in  making  settlements,  securing 
and  giving  evidence,  obtaining  the 
attendance  of  witnesses  and  in  the  conduct  of 
any  legal  proceedings  in  connection  with  the 
subject  matter  of  this  insurance. 

The  insured  shall  not  except  et  the 
insured’s  own  cost  make  any  payment 
assume  any  obligation  or  incur  any  expense. 

X—  Subrogation 

In  the  event  of  any  payment  through  a 
Certificate  to  form  a  part  of  this  policy,  the 
companies  shall  be  subrogated  to  all  the 
insured's  rights  of  recovery  therefor  against 
any  person  or  organization,  and  the  insured 
shall  execute  and  deliver  instruments  and 
papers,  and  so  whatever  else  is  necessary  to 
secure  such  rights.  Prior  to  knowledge  of 
bodily  injury  caused  by  the  nuclear  energy 
hazard  the  insured  may  waive  in  writing  any 
or  all  right  of  recovery  against  any  person  or 
organization,  but  after  such  knowledge  the 


insured  shall  not  waive  or  otherwise 
prejudice  any  such  right  of  recovery. 

The  companies  hereby  waive  any  right  of 
subrogation  against  (1)  any  other  insured  of 
(2)  the  United  States  of  America  or  any  of  its 
agencies  acquired  by  reason  of  any  payment 
under  this  policy. 

It  is  a  condition  of  this  policy  that  if  fin 
insured  makes  a  recovery  on  account  of  any 
such  injury,  the  insured  shall  repay  to  the 
companies  the  amount  to  which  the 
companies  would  have  been  entitled  had  the 
foregoing  provisions,  or  any  of  them,  not  been 
included  in  the  policy. 

XI— Inspection  and  Suspension 

The  companies  shall  be  permitted,  but  not 
obligated,  to  inspect  at  any  time  the  facility 
as  described  in  any  Certificate  and  all  books, 
records  and  operation  relating  thereto,  both 
with  respect  to  this  insurance,  and  any  other 
nuclear  energy  liability  insurance  and 
property  insurance  also  afford  with  respect 
thereto  by  members  of  NELIA,  American 
Nuclear  Insurers,  MAELU  or  MAERP 
Reinsurance  Association. 

If  a  representative  of  the  companies 
discovers  a  condition  which  he  or  she 
believes  to  be  unduly  dangerous  with  respect 
to  the  risks  insured  under  the  Certificate,  a 
representative  of  the  companies  may  request 
such  condition  to  be  corrected  without  delay. 
In  the  event  of  noncompliance  with  the 
request,  an  officer  of  NELIA  may,  by  written 
notice  mailed  or  delivered  to  the  first  Named 
Insured,  with  similar  notice  to  the  United 
States  Nuclear  Regulatory  Commission, 
suspend  the  insurance  afforded  by  a 
Certificate  issued  by  NELIA  effective  12.-00 
midnight  of  the  next  business  day  of  such 
Commission  following  the  date  that  such 
Commission  receives  such  notice.  The  period 
of  such  suspension  shall  terminate  as  of  the 
time  stated  in  a  written  notice  from  NELIA  to 
the  first  Named  Insured  that  such  condition 
has  been  corrected. 

Neither  the  right  to  make  such  inspections 
or  suspensions  nor  the  making  thereof  nor 
any  advice  or  report  resulting  therefrom  shall 
constitute  an  undertaking,  on  behalf  of  or  for 
the  benefit  of  the  Named  Insureds  or  others 
to  determine  or  warrant  that  the  facility  or 
operations  relating  thereto  are  safe  or 
healthful,  or  are  in  compliance  with  any  law, 
rule  or  regulation. 

In  consideration  of  the  issuance  or 
continuation  of  a  Certificate,  the  Named 
Insureds  agree  that  neither  the  companies  nor 
any  persons  or  organizations  making  such 
inspections  on  their  behalf  shall  be  liable  for 
damage  to  the  facility  or  any  consequential 
damage  or  cost  resulting  therefrom,  including 
but  not  limited  to  any  such  damage  or  cost 
relating  to  interruption  of  business  or 
manufacture,  arising  out  of  the  making  of  or 
failure  to  make  any  such  inspection  of  the 
facility,  any  report  thereon,  or  any  such 
suspension  of  insurance,  but  this  provision 
does  not  limit  the  companies’  contractual 
obligations  under  a  Certificate  issued  by 
NELIA  or  any  policy  issued  by  NELIA  or 
American  Nuclear  Insurers  affording  the 
insured  nuclear  energy  liability  or  property 
insurance. 


XII — Cancellation  of  Certificates 

The  first  Named  Insured  designated  in  a 
Certificate  issued  to  from  a  part  of  this  policy 
any  cancel  such  Certificate  by  mailing  to  the 
companies  and  the  United  States  Nuclear 
Regulatory  Commission  written  notice  stating 
when,  not  less  than  30  days  thereafter,  such 
cancellation  shall  be  effective. 

The  companies  may  cancel  any  such 
Certificate  by  mailing  to  the  first  Named 
Insured  designated  therein  at  the  address 
shown  in  such  Certificate  and  to  the  United 
States  Nuclear  Regulatory  Commission 
written  notice,  stating  when,  not  less  than  90 
days  thereafter,  such  cancellation  shall  be 
effective;  provided  in  the  event  of  non¬ 
payment  of  premium,  or  if  the  operator  of  the 
facility,  as  designated  in  the  Declarations  of 
the  Certificate,  is  replaced  by  another  person 
or  organization,  such  Certificate  may  be 
cancelled  by  the  companies  by  mailing  to  the 
first  Named  Insured  at  the  address  shown 
therein  and  to  the  United  States  Nuclear 
Regulatory  Commission  written  notice, 
stating  when,  not  less  than  30  days  thereafter, 
such  cancellation  shall  be  effective. 

The  mailing  of  notice  as  aforesaid  shall  be 
sufficient  proof  of  notice.  The  effective  date 
and  hour  of  cancellation  stated  in  the  notice 
shall  become  the  end  of  the  Certificate 
period.  Delivery  of  such  written  notice  either 
by  the  first  Named  Insured  or  the  companies 
shall  be  equivalent  to  mailing. 

Upon  cancellation  of  a  Certificate,  other 
than  as  of  the  end  of  December  31  in  any 
year,  the  earned  standard  premium  for  the 
period  such  Certificate  has  been  in  force 
since  the  preceding  December  31  shall  be 
computed  in  accordance  with  the  following 
provisions: 

(1)  If  the  first  Named  Insured  cancels,  the 
earned  standard  premium  for  such  period 
shall  be  computed  in  accordance  with  the 
customary  annual  short  rate  table  and 
procedure;  provided,  however,  that  if  the  first 
Named  Insured  cancels  after  knowledge  of 
bodily  injury  caused  by  the  nuclear  energy 
hazard,  all  premiums  theretofore  paid  or 
payable  shall  be  fully  earned; 

(2)  If  the  companies  cancel,  the  earned 
standard  premium  for  such  period  shall  be 
computed  pro  rata. 

Premium  adjustment  if  any,  may  be  made 
either  at  the  time  of  cancellation  or  as  soon 
as  practicable  after  cancellation  becomes 
effective,  but  payment  of  tender  of  unearned 
premium  is  not  a  condition  of  cancellation. 

Cancellation  of  a  Certificate  shall  not 
affect  the  rights  and  obligations  of  the  Named 
Insureds  under  the  Insureds  under  the 
Industry  Retrospective  Rating  Plan  Premium 
Endorsement  forming  a  part  of  the  Certificate. 

XIII — General  Conditions 
A.  Premium 

The  Named  Insureds  designated  in  a 
Certificate  issued  by  NELIA  shall  pay  the 
companies  the  premiums  for  the  Certificate  in 
accordance  with  the  provisions  of  the 
Industry  Retrospective  Rating  Plan  Premium 
Endorsement  described  in  Attachment  1  to 
this  policy. 
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B.  Modifications,  Waiver 

The  provisions  of  this  policy  or  a 
Certificate  issued  to  form  a  part  hereof  shall 
not  be  changed  or  waived  except  by  an 
endorsement  issued  by  the  companies  to  form 
a  part  of  the  policy  or  Certificate. 

C.  Assignment 

Assignment  of  interest  under  a  Certificate 
issued  to  form  a  part  of  this  policy  shall  not 
bind  the  companies  until  their  consent  is 
endorsed  thereon.  If,  however,  a  Named 
Insured  shall  die  or  be  declared  bankrupt  or 
insolvent,  the  Certificate  shall  cover  the 
Named  Insured's  legal  representative, 
receiver  or  trustee  as  an  insured,  but  only 
with  respect  to  liability  as  such,  and  then 
only  provided  written  notice  of  the 
appointment  as  legal  representative,  receiver 
or  trustee  is  given  to  the  companies  within  10 
days  after  such  appointment. 

D.  Suit 

No  suit  or  action  on  a  Certificate  issued  to 
form  a  part  of  this  policy  shall  lie  against  the 
companies  or  any  of  them  unless,  as  a 
condition  precedent  thereto,  the  insured  shall 
have  fully  complied  with  all  the  terms  of  the 
policy,  nor  until  the  amount  of  the  insured's 
obligation  to  pay  shall  have  been  finally 
determined  either  by  judgment  against  the 
insured  after  actual  trial  or  by  written 
agreement  of  the  insured,  the  claimant  and 
the  companies. 

Any  person  or  organization  or  the  legal 
representative  thereof  who  has  secured  such 
judgment  of  written  agreement  shall 
thereafter  be  entitled  to  recover  under  the 
Certificate  to  the  extent  of  the  insurance 
afforded  by  this  policy  through  the 
Certificate.  No  person  or  organization  shall 
have  any  right  under  the  Certificate  to  join 
the  companies  or  any  of  them  as  parties  to 
any  action  against  the  insured  to  determine 
the  insured’s  liability,  nor  shall  the 
companies  or  any  of  them  be  impleaded  by 
the  insured  or  the  insured’s  legal 
representative. 

Bankruptcy  or  insolvency  of  the  insured  or 
the  insured’s  estate  shall  not  relieve  the 
companies  of  any  of  their  obligations  under 
this  policy. 

E.  Authorization  of  Hie  First  Named  Insured 

Except  with  respect  to  compliance  with  the 

obligations  imposed  on  the  insured  by  the 
Sections  of  this  policy  entitled  "Insured's 
Duties  in  Case  of  Claims  or  Suits", 
‘Subrogation" and  ‘Suit",  the  first  Named 
Insured  designated  in  the  Declarations  of  a 
Certificate  issued  to  form  a  part  of  this  policy 
is  authorized  to  act  for  every  other  insured  in 
all  matters  pertaining  to  this  insurance. 

F.  Insured  Representation 

Any  notice,  sworn  statement  of  proof  of 
Loss  which  may  be  required  by  the 
provisions  of  this  policy  may  be  given  to  any 
one  of  the  companies  specified  in  the 
Schedule  of  Subscribing  Companies  attached 
hereto.  Such  notice,  statement  or  proof  of 
Loss  so  given  shall  be  valid  and  binding  on 
all  such  companies. 

In  any  action  or  suit  against  such 
companies,  service  of  process  may  be  made 
on  any  one  of  them  and  such  service  shall  be 
valid  and  binding  service  on  all  such 
companies. 


Nuclear  Energy  Liability  Insurance 
Association  is  the  agent  of  the  companies 
with  respect  to  all  matters  pertaining  to  this 
insurance.  All  notices  or  other 
communications  required  by  this  policy  may 
be  given  to  such  agent  at  its  office  afc  Nuclear 
Energy  Liability  Insurance  Association,  The 
Exchange,  Suite  245, 270  Farmington  Avenue, 
Farmington,  Connecticut  06032,  with  the  same 
force  and  effect  as  if  given  directly  to  the 
companies.  Any  requests,  demands  or 
agreements  made  by  such  agent  shall  be 
deemed  to  have  been  made  directly  by  the 
companies. 

G.  Changes  in  Subscribing  Companies  and 
Their  Proportionate  Liability 

By  acceptance  of  this  policy  the  Named 
Insureds  agree  that  the  members  of  Nuclear 
Energy  Liability  Insurance  Association  liable 
under  this  policy,  and  the  proportionate 
liability  of  each  such  member,  may  change 
from  year  to  year,  and  further  agree  that 
regardless  of  such  changes: 

(1)  Each  company  subscribing  this  policy 
upon  its  issuance  shall  be  liable  only  for  its 
stated  proportion  of  any  obligation  assumed 
or  expense  incurred  under  this  policy 
because  of  bodily  injury  to  new  workers 
caused,  during  the  period  horn  the  effective 
date  of  this  policy  to  the  close  of  December 
31  next  following,  by  the  nuclear  energy 
hazard;  for  each  subsequent  calendar  year, 
beginning  January  1  next  following  the 
effective  date  of  this  policy,  any  change  in 
the  subscribing  companies  and  the 
proportionate  liability  of  each  such  company 
shall  be  stated  in  an  endorsement  issued  to 
form  a  part  of  this  policy,  duly  executed  and 
attested  by  the  President  of  Nuclear  Energy 
Liability  Insurance  Association  on  behalf  of 
each  such  company,  and  a  copy  of  which  will 
be  mailed  or  delivered  to  the  first  Named 
Insured  of  each  Certificate. 

(2)  The  liability  of  any  subscribing 
company  shall  not  be  cumulative  from  year  to 
year. 

H.  Declarations 

By  acceptance  of  this  Master  Worker 
Policy,  the  Named  Insureds  designated  in  a 
Certificate  agree  that  the  statements  in  such 
Certificate  are  their  agreements  and 
representations,  that  this  Master  Worker 
Policy  and  such  Certificate  are  issued  in 
reliance  upon  the  truth  of  such 
representations  and  that  this  Master  Worker 
Policy  and  such  Certificate  embody  all 
agreements  between  such  Named  Insureds 
and  the  companies  or  any  of  their  agents 
relating  to  this  insurance. 

In  Witness  Whereof,  the  companies 
subscribing  this  policy  have  caused  the  policy 
to  be  executed  and  attested  on  their  behalf 
by  the  President  of  Nuclear  Energy  Liability 
Insurance  Association  and  duly 
countersigned  by  an  authorized 
representative,  but  this  policy  shall  be 
binding  on  each  company  only  to  the  extent 
of  its  designated  proportion  of  any  obligation 
assumed  or  expense  incurred  under  this 
policy. 

For  the  Subscribing  Companies: 

Date  of  Issue: _  19 _ 

Countersigned  by:  (Authorized 
Representative) 


NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liability  Policy 

(Facility  Worker  Form)  herein  called  the 
Master  Worker  Policy 

Certificate  of  Insurance,  NMWPC-l(l/l/88) 

Certificate  No _ 

This  is  to  certify  that  the  insured  named  in 
Item  1  of  the  Declarations  hereof,  hereinafter 
called  the  “Named  Insureds”,  have  obtained 
insurance  under  the  Master  Worker  Policy 
issued  by  Nuclear  Energy  Liability  Insurance 
Association  on  behalf  of  Its  members.  The 
insurance  is  subject  to  all  of  the  provisions  of 
the  "Certificate’’  and  the  Master  Worker 
Policy. 

1 —  Declarations 

Item  1. — Named  Insureds  and  Addresses: 

Item  2. — Certificate  Coverage  Period: 

Beginning  at  12:01  a.m.  January  1, 1988  and 
ending  at  the  close  of  December  31, 1992, 
Eastern  Standard  Time,  or  at  the  time  and 
date  this  Certificate  is  cancelled  or 
terminated,  whichever  first  occurs. 

Item  3,— Description  of  the  Facility: 

Location: 

Type: 

Operator  of  the  Facility: 

Item  4.— Amount  of  Insurance  Available: 

The  amount  of  insurance  afforded  by  the 
Master  Worker  Policy  through  this  Certificate 
shall  be  determined  by  Section  Vm  of  the 
Master  Worker  Policy  and  all  of  the  other 
provisions  of  the  policy  relating  thereto. 

Item  5. — Advance  Premium:  $ 

2—  Application  of  Certificate 

This  Certificate  applies  only  to  bodily 
injury  to  a  new  worker  (1)  which  is  caused, 
during  the  Certificate  Coverage  Period,  by  the 
nuclear  energy  hazard  and  (2)  which  is 
discovered  and  for  which  written  claim  is 
first  made  against  an  insured  under  the 
Certificate  within  the  discovery  period  of  the 
Master  Worker  Policy. 

3 —  Industry  Retrospective  Rating  Plan 
All  insurance  under  the  Master  Worker 

Policy  is  subject  to  the  Industry  Retrospective 
Rating  Plan  in  use  by  the  companies.  No 
insurance  is  provided  under  this  Certificate 
unless  and  until  the  first  Named  Insured  has 
accepted  in  writing  the  Industry 
Retrospective  Rating  Plan  Premium 
Endorsement  and  a  copy  of  the  signed 
endorsement  has  been  issued  by  the 
companies  to  form  a  part  of  this  Certificate. 

In  Witness  Whereof,  the  companies 
subscribing  the  Master  Worker  Policy  have 
caused  this  Certificate  to  be  executed  and 
attested  on  their  behalf  by  the  President  of 
Nuclear  Energy  Liability  Insurance 
Association  and  duly  countersigned  by  an 
authorized  representative. 

For  the  Subscribing  Companies: 

Date  of  Issue _ 19 _ 

Countersigned  by:  - 

(Authorized  Representative) 
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NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liability  Insurance 
Industry  Retrospective  Rating  Plan  Premium 
Endorsement,  NE-W-l(l/l/88) 

It  is  agreed  that: 

1.  Definitions 

With  reference  to  the  premium  for  the 
Certificate  of  which  this  endorsement  forms  a 
part 

“Master  Worker  Policy”  means  the  Master 
Worker  Policy  issued  by  NELIA; 

“Certificate  Holder"  means  the  first  Named 
Insured  in  a  Certificate  issued  to  form  a  part 
of  the  Master  Worker  Policy; 

“Advance  premium”,  for  any  calendar 
year,  is  the  estimated  standard  premium  for 
that  calendar  year; 

“Standard  premium”,  for  any  calendar 
year,  is  the  premium  for  that  calendar  year 
computed  in  accordance  with  the  companies' 
rules,  rates,  rating  plans  (other  than  the 
Industry  Retrospective  Rating  Plan), 
premiums  and  minimum  premiums  applicable 
to  this  insurance.  Standard  premium  includes 
elements  for  premium  taxes,  expenses,  profit 
and  contingencies,  guaranteed  cost  insurance 
and  estimated  reserve  premium.  The 
elements  of  standard  premium,  other  than  for 
premium  taxes  and  estimated  reserve 
premium,  are  not  subject  to  retrospective 
adjustment; 

“Reserve  premium”  means  that  portion  of 
the  premium  for  a  Certificate  (including 
reserve  premium  charges  paid)  that  is 
specifically  allocated  under  the  Industry 
Retrospective  Rating  Plan  for  ratable 
incurred  losses; 

“Industry  reserve  premium”,  for  any 
period,  is  the  sum  of  the  reserve  premiums  for 
that  period  for  all  Certificates  issued  to  form 
a  part  of  the  Master  Worker  Policy, 

“Retrospective  adjustment  ratio",  for  any 
period,  is  the  ratio  of  the  reserve  premium  for 
this  Certificate  for  that  period  to  the  industry 
reserve  premium  for  the  same  period; 

“Incurred  losses”  means  the  sum  of  all: 

(1)  Losses  and  expenses  paid  by  NELIA, 
and 

(2)  Reserves  for  losses  and  expenses  as 
estimated  by  NELIA,  because  of  obligations 
assumed  and  expenses  incurred  in 
connection  with  such  obligations  by  the 
members  of  NELIA  under  the  Master  Worker 
Policy; 

“Ratable  incurred  losses”  means  95%  of 
incurred  losses.  Ratable  incurred  losses  are 
the  portion  of  incurred  losses  which  are  not 
covered  by  the  guaranteed  cost  insurance 
element  of  standard  premiums; 

“Non-ratable  incurred  losses”  means  5%  of 
incurred  losses.  Nonratable  incurred  losses 
are  the  portion  of  incurred  losses  which  are 
covered  by  the  guaranteed  cost  insurance 
element  of  standard  premiums; 

"Reserve  for  refunds”,  as  of  any  date,  is  the 
algebraic  difference  between: 

(1)  All  industry  reserve  premium  for  the 
period  from  January  1, 1988  through  such 
date,  minus 

(2)  The  total  for  the  same  period  of  (a)  all 
ratable  incurred  losses  and  (b)  all  industry 
reserve  premium  refunds  made  under  the 
Industry  Retrospective  Rating  Plan  by 
members  of  NELIA; 


"Industry  reserve  premium  charge",  for  any 
period,  means  the  amount  determined 
pursuant  to  the  provisions  of  Section  4  of  this 
endorsement  for  payment  by  the  Named 
Insureds  under  Certificates; 

“Reserve  premium  charge”  means  the 
portion  of  an  industry  reserve  premium 
charge  payable  by  the  Named  Insureds  under 
Certificates; 

“Industry  reserve  premium  refund”  for  any 
period,  means  the  amount  determined 
pursuant  to  the  provisions  of  Section  4  of  this 
endorsement  for  return  to  the  Named 
Insureds  under  Certificates; 

“Reserve  premium  refund”  means  the 
portion  of  an  industry  reserve  premium 
refund  returnable  to  the  Named  Insureds 
under  this  Certificate. 

2.  Payment  of  Advance  and  Standard 
Premiums 

The  Named  Insureds  shall  pay  the 
companies  the  advance  premium  stated  in  the 
declarations,  for  the  period  fiom  the  effective 
date  of  this  Certificate  through  December  31 
following.  Thereafter,  at  the  beginning  of 
each  calendar  year  while  this  Certificate  is  in 
force,  the  Named  Insureds  shall  pay  the 
advance  premium  for  such  year  to  the 
companies. 

The  advance  premium  for  each  calendar 
year  shall  be  stated  in  the  Advance  and 
Standard  Premium  Endorsement  for  the  year 
issued  by  the  companies  as  soon  as 
practicable  prior  to  or  after  the  beginning  of 
the  year. 

As  soon  as  practicable  after  the  end  of  a 
calendar  year  or  the  Certificate  Coverage 
Period,  the  standard  premium  for  the 
preceding  year  shall  be  finally  determined 
and  stated  in  the  Advance  and  Standard 
Premium  Endorsement  for  that  year.  If  the 
Standard  Premium  exceeds  the  Advance 
Premium  paid  for  that  year,  the  Named 
Insureds  shall  pay  the  excess  to  the 
companies;  if  less,  the  companies  shall  return 
to  the  Named  Insureds  the  excess  portion 
paid. 

The  Named  Insureds  shall  maintain 
records  of  the  information  necessary  for 
premium  computation  and  shall  send  copies 
of  such  records  to  the  companies  as  directed, 
at  the  end  of  each  calendar  year,  at  the  end 
of  the  Certificate  Coverage  Period  and  at 
such  other  times  as  the  companies  may 
direct. 

3.  Special  Reserve  Account;  Use  of  Reserve 
Premiums 

NELIA  shall  maintain  on  behalf  of  its 
members  a  Special  Reserve  Account  for 
holding  collectively  all  reserve  premiums 
paid  for  all  Certificates  issued  to  form  a  part 
of  the  Master  Worker  Policy.  Such  premiums, 
together  with  any  undistributed  net  income 
realized  thereon  after  taxes  and  investment 
expenses,  shall  be  used  for  the  following 
purposes  only: 

(1)  To  pay  ratable  incurred  losses  or,  in  the 
event  ratable  incurred  losses  are  paid  under 
the  Master  Worker  Policy  from  funds 
advanced  by  the  members  of  NELIA 
subscribing  the  policy,  to  reimburse  such 
members  as  a  matter  of  first  priority  for  the 
funds  advanced; 

(2)  To  refund  any  amounts  so  held  to  the 
Named  Insureds,  as  provided  in  Section  4. 


No  members  of  NELIA  and  no  Named 
Insureds  shall  have  any  individual  interest  in 
or  claim  upon  amounts  held  in  the  special 
Reserve  Account  except  to  participate 
proportionally  in  any  refund  or 
reimbursement  provided  for  above. 

All  reserve  premiums  paid  or  payable  for 
this  certificate  may  be  used  by  NELIA  to 
discharge  the  obligations  of  its  members 
under  the  Master  Worker  Policy  with  respect 
to  the  above  purposes  and  arising  out  of 
claims  made  under  any  Certificate  issued  to 
form  a  part  of  the  Master  Worker  Policy. 

4.  Payment  of  Reserve  Premium  Chaises  and 
Refunds 

As  soon  as  practicable  after  each 
December  31  the  companies  will  review  the 
status  of  the  reserve  for  refunds  and  report 
their  findings  to  all  Certificate  Holders. 

If,  at  any  time,  the  companies  find  that 
there  is  negative  balance  in  the  reserve  for 
refunds  and  that  such  condition  is  likely  to 
prevail,  they  shall  determine  an  appropriate 
industry  reserve  premium  charge.  Similarly,  if 
the  companies  find  that  there  is  a  surplus 
positive  balance,  they  shall  determine  an 
appropriate  industry  reserve  premium  refund. 

The  portion  of  an  industry  reserve  premium 
charge  or  an  industry  reserve  premium  refund 
that  is: 

(1)  Payable  by  the  Named  Insureds  as  a 
reserve  premium  charge,  or 

(2)  Due  such  insureds  as  reserve  premium 
refund,  shall  be  determined  by  multiplying 
the  industry  reserve  premium  charge  or  the 
industry  reserve  premium  refund  by  the 
retrospective  adjustment  ratio  applicable  to 
this  Certificate. 

The  amount  of  any  reserve  premium  charge 
shall  be  stated  in  a  Retrospective  Reserve 
Premium  Charge  Endorsement.  The  charge 
shall  be  paid  promptly  after  receipt  of  the 
endorsement. 

When  all  claims  covered  by  the  Master 
Worker  Policy  are  closed  the  companies  shall 
make  a  final  review  and  report,  and  shall 
determine  a  final  industry  reserve  premium 
charge  or  industry  reserve  premium  refund 
equal  to  the  amount  of  the  balance. 

5.  Final  Premium 

The  final  premium  for  this  Certificate  shall 
be  (a)  the  sum  of  the  standard  premiums  for 
each  calendar  year,  or  portion  thereof,  during 
which  the  Certificate  remains  in  force  plus  (b) 
the  sum  of  all  reserve  premiums,  including  all 
reserve  premium  charges,  minus  (c)  the  sum 
of  all  reserve  premium  refunds. 

8.  Reserve  Premium  Charge  Agreement 

In  consideration  of  (a)  the  participation  of 
Named  Insureds  in  other  Certificates  subject 
to  the  Industry  Retrospective  Rating  Plan,  (b) 
the  undertaking  of  such  Named  Insureds  to 
pay  their  appropriate  share  of  any  industry 
reserve  premium  charge  and  (c)  the 
obligations  assumed  by  the  members  of 
NELIA  under  the  Master  Worker  Policy,  the 
Named  Insureds,  by  acceptance  of  the  Master 
Worker  Policy,  agree: 

(1)  That  the  insurance  provided  by  the 
Master  Policy  applies  collectively  to  all 
claims  covered  by  the  policy  through  any  and 
all  Certificates  issued  to  form  a  part  of  the 
policy. 
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(2)  That  the  right  of  each  Named  Insured 
under  a  Certificate  to  receive  reserve 
premium  refunds  and  the  obligation  of  each 
such  insured  to  pay  reserve  premiums 
charges  applies  to  all  claims  covered  by  the 
Master  Worker  Policy  and  continues  until  all 
such  claims  are  closed,  whether  or  not  such 
claims  were  before  the  inception  of  the 
Certificate  or  after  its  termination. 

(3)  To  pay  all  reserve  premium  charges  due 
promptly  after  receipt  of  the  Retrospective 
Reserve  Premium  Charge  Endorsement, 
whether  or  not  the  Certificate  is  terminated. 
Any  reserve  premium  charge  shall  be 
overdue  if  not  paid  within  60  days  of  the  date 
of  the  invoice  for  the  charge. 

Overdue  reserve  premium  charges  shall 
bear  interest  from  the  due  date  until  paid  at 
an  annual  rate  equal  to  the  sum  of  (a)  3%  plus 
(b)  a  rate  of  interest  equal  to  Moody's 
Average  Public  Utility  Bond  Yield  described 
in  the  issue  of  Moody’s  Bond  Survey  current 
on  the  due  date.  Any  reserve  premium  refund 
due  to  Named  Insureds  under  a  Certificate 
shall  be  used  to  pay  any  overdue  reserve 
premium  charges  to  such  Named  Insureds. 

7.  Reserve  Premium  Refund  Agreement 

Each  member  of  NELIA  subscribing  the 
Master  Worker  Policy  for  any  calendar  year, 
or  portion  thereof,  with  respect  to  which  an 
industry  reserve  premium  refund  is 
determined  to  be  payable  thereby  agrees  for 
itself,  severally  and  not  jointly,  and  in  the 
respective  proportion  of  its  liability  assumed 
under  the  Master  Worker  Policy  for  that 
calendar  year,  to  return  promptly  to  the 
Named  Insureds  that  portion  of  such  refund 
due  such  Insureds,  as  determined  in 
accordance  with  the  provisions  of  this 
endorsement 

Accepted  and  agreed  by  the  first  Named 
Insured  in  behalf  of  itself  and  every  other 
Named  Insured  stated  in  the  Declarations  of 
the  Certificate  of  which  this  endorsement 
forms  a  part 


(First  Named  Insured — Type  or  Print 

Date  - 

By  - 

(Signature  of  Authorized  Officer) 


(Type  of  Print  Named  and  Title  of  Officer) 

Effective  Date  of  this  Endorsement - 

12.-01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No - 

Issued  to  - 

Date  of  Issue - 

For  the  subscribing  companies: 

By  - 

General  Manager 
Endorsement  No: 

Countersigned  by  - 

NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liability  Insurance 
Advance  Premium  and  Standard  Premium 
Endorsement  NE-W-2(l/l/88) 

Calendar  Year  1988 

1.  Advance  Premium 

It  is  agreed  that  the  Advance  Premium  due 
the  companies  for  the  period  designated 
above  is: 

$ - 


2.  Standard  Premium  and  Reserve  Premium 
In  the  absence  of  a  change  in  the  Advance 
Premium  indicated  above,  it  is  agreed  that, 
subject  to  the  previsions  of  the  Industry 
Retrospective  Rating  Plan,  the  Standard 
Premium  is  said  Advance  Premium  and  the 
estimated  reserve  Premium  element  of  the 
Standard  Premium  is: 

$ - 

Explanation  of  Use  of  this  Endorsement: 
This  endorsement  will  be  used  in  the  first 
year  of  the  Master  Worker  Policy.  It  states 
the  Advance  Premium  and  the  estimated 
Reserve  Premium  for  the  year  for  the 
Certificate  to  which  the  endorsement  is 
attached. 

Effective  Date  of  this  Endorsement - 

12:01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No - 

Issued  to  - 

Date  of  Issue - 

For  the  subscribing  companies: 

By  - 

General  Manager 
Endorsement  No: 

Countersigned  by  - 

NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  liability  Insurance 

Advance  Premium  and  Standard  Premium 
Endorsement  NE-W-3  (1/1/88) 

Calendar  Year _ 

It  is  agreed  that  Items  1  and  2  of 
Endorsement  No.  are  amended  to  read: 

1.  Advance  Premium 

It  is  agreed  that  the  Advance  Premium  due 
the  companies  for  the  period  designated 
above  is: 

$ - 

2.  Standard  Premium  and  Reserve  Premium 
In  the  absence  of  a  change  in  the  advance 

premium  indicated  above,  it  is  agreed  that, 
subject  to  the  provisions  of  the  Industry 
Retrospective  Rating  Plan,  the  Standard 
Premium  is  said  Advance  Premium  and  the 
estimated  Reserve  Premium  element  of  the 
Standard  Premium  is: 

$  - 

Explanation  of  Use  of  this  Endorsement- 
This  endorsement  will  be  used  for  calendar 
years  of  the  Master  Worker  Policy  after  the 
1988  calendar  year.  It  states  the  Advance 
Premium  and  the  estimated  Reserve  Premium 
for  the  year  for  the  Certificate  to  which  the 
endorsement  is  attached. 

Effective  Date  of  this  Endorsement  - 

12:01  a.m.  Standard  Time 

To  form  a  part  of  Policy  No - 

Issued  to  - 

Date  of  Issue  - 

For  the  subscribing  companies: 

By  - 

General  Manager 

Endorsement  No.  - 

Countersigned  by  - 


NUCLEAR  ENERGY  LIABILITY 
INSURANCE  ASSOCIATION 

Nuclear  Energy  Liability  Insurance 
Retrospective  Reserve  Premium  Charge 
Endorsement,  NE-W-5  (1/1/88) 

1.  Industry  Reserve  Premium  Charge 
In  accordance  with  Section  4  of  the 

Industry  Retrospective  Rating  Plant  Premium 
Endorsement  attached  to  each  Certificate  to 
this  policy,  the  companies  have  reviewed  the 
status  of  the  reserve  for  refunds,  found  that 
there  is  a  negative  balance  in  the  reserve  for 
refunds  and  have  determined  that  an  industry 
reserve  premium  charge,  as  indicated  below, 
is  appropriate: 

$.  - 

2.  Retrospective  Adjustment  Ratio 
The  portion  of  the  industry  reserve 

premium  charge  payable  by  the  Named 
Insureds  under  this  Certificate  is  determined 
by  multiplying  such  charge  by  this 
Certificate's  retrospective  adjustment  ratio, 
which  is: 


3.  Reserve  Premium  Charge 
The  Named  Insureds'  portion  of  the 
industry  reserve  premium  charge,  as 
calculated  above,  is: 

$  - 

Explanation  of  Use  of  this  Endorsement: 
This  endorsement  will  be  issued  by  the 
companies  under  the  Master  Worker  Policy 
after  an  industry  reserve  premium  charge  has 
been  determined  because  there  is  a  negative 
balance  in  the  reserve  for  refunds.  It  states 
the  reserve  premium  charge  applicable  to  the 
Certificate  to  which  the  endorsement  is 
attached. 

Effective  Date  of  this  Endorsement - 

12:01  a  jn.  Standard  Time 

To  form  a  part  of  Policy  No.  - 

Issued  to  - 

Date  of  Issue  - 

For  the  subscribing  companies 

By  - 

General  Manager 

Endorsement  No.  - 

Countersigned  by  2  - 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Jr., 

Executive  Director  for  Operations. 

[FR  Doc.  8&-18743  Filed  8-17-88;  8:45  am) 
BILLING  CODE  7590-01-*! 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Docket  No.  R-0643] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Interim  rule  with  request  for 
comments. 


L 
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summary:  The  Board  is  amending 
Regulation  CC  to  conform  the  definition 
of  “paying  bank"  to  the  Expedited  Funds 
Availability  Act  as  interpreted  by  a 
recent  court  decision.  Other  conforming 
amendments  are  also  being  made.  The 
Board  has  adopted  these  changes  on  an 
interim  basis  to  ensure  they  are  in  place 
when  the  Act  takes  effect  on  September 

1, 1988.  The  Board  is  requesting 
comments  on  the  interim  rule  pending 
adoption  of  a  final  rule. 

dates:  The  interim  rule  takes  effect  on 
September  1, 1988. 

Comments  must  be  received  no  later 
than  September  12, 1988. 

ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0643,  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets 
NW.,  Washington,  DC  20551,  Attention: 
Mr.  William  W.  Wiles,  Secretary;  or 
may  be  delivered  to  Room  B-2223 
between  8:45  a.m.  and  5:00  p.m.  All 
comments  received  will  be  made 
available  to  the  public,  and  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  p.m. 

Comments  on  the  changes  to  the 
information  collection  requirements 
should  be  sent  to  Mr.  Robert  Neal, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
Room  3228,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  R.  Alexander,  Senior  Attorney, 
Legal  Division  (202/452-2489);  Louise  L 
Roseman,  Assistant  Director,  Division  of 
Federal  Reserve  Bank  Operations  (202/ 
452-3874);  Gerald  P.  Hurst  Senior 
Counsel,  Division  of  Consumer  and 
Community  Affairs  (202/452-3667).  For 
the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

Federal  Reserve  Board  Clearance 
Officer,  Nancy  Steele,  Division  of 
Research  and  Statistics  (202/452-3822). 

OMB  Desk  Officer,  Robert  Neal, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (202/395-7340). 

SUPPLEMENTARY  INFORMATION:  On  May 

13, 1988,  the  Board  issued  its  Regulation 
CC — Availability  of  Funds  and 
Collection  of  Checks  (12  CFR  Part  229) 
to  implement  the  Expedited  Funds 
Availability  Act  (the  “Act”)  (Title  VI  of 
Pub.  L.  100-86).  53  FR 19373  (May  27, 
1988).  In  keeping  with  the  Board’s  view 
that  the  Act  established  a  clear  link 
between  the  time  it  normally  takes  a 
check  to  be  cleared  and  returned,  and 
the  time  within  which  the  depositary 


bank  1  must  make  the  funds  available  to 
the  depositor,  the  regulations  provided 
that  where  a  check  is  payable  by  one 
bank  but  “payable  through"  8  another 
and  sent  to  the  payable  through  bank  for 
payment  or  collection,  the  location  of 
the  payable  through  bank  would 
determine  whether  a  check  is  local  or 
nonlocal  vis-a-vis  the  depositary  bank 
for  the  purposes  of  the  funds  availability 
schedules  in  the  regulation. 

Shortly  after  the  Board  issued 
Regulation  CC,  a  trade  association  of 
credit  unions  and  one  credit  union 
whose  checks  are  payable  through  a 
nonlocal  bank  filed  suit  against  die 
Board  seeking  to  overturn  the  definition 
of  paying  bank  to  the  extent  that  the 
definition  included  a  payable  through 
bank  where  the  check  was  drawn  on  a 
credit  union.  Recendy,  the  court  granted 
the  plaintiffs’  motion  for  summary 
judgment  and  invalidated  Regulation 
CC’s  definition  of  paying  bank  to  the 
extent  that  it  includes  a  payable  through 
bank  where  the  check  is  drawn  on  a 
credit  union.  Credit  Union  National 
Association  v.  Board  of  Governors,  No. 
88-1295  OG  (D.D.C.  July  28, 1988).  The 
court  found  that  the  Board’s  regulation 
was  inconsistent  with  the  Act  to  the 
extent  that  it  defined  the  payable 
through  bank  as  the  paying  bank  for 
purposes  of  the  Act’s  funds  availability 
requirements. 

The  Expedited  Funds  Availability  Act 
takes  effect  on  September  1, 1988. 
Regulation  CC  also  takes  effect  on  that 
date,  except  for  those  portions  of  it 
invalidated  by  the  Court's  order.  The 
Board  has  not  determined  whether  to 
appeal  the  court’s  decision. 
Nevertheless,  in  order  to  clarify  the 
duties  of  banks  and  others  with  respect 
to  checks  in  light  of  the  court’s  order, 
temporary  conforming  amendments  are 
being  made  to  the  definitions  and  to  the 
disclosure  rules.  These  amendments 
primarily  affect  the  classification  of 
checks  payable  by  a  depository 
institution  but  payable  through  another 
institution  as  local  on  nonlocal.  They  do 
not  affect  payable  through  drafts 


1  The  Act  uses  the  term  “receiving  depository 
institution”  to  mean  “the  branch  of  a  depository 
institution  or  the  proprietary  ATM  in  which  a  check 
is  first  deposited.”  12  U.S.G  4001(20).  Because  the 
term  “receiving  depository  institution”  is  unique  to 
the  Act  the  Board  used  the  term  “depositary  bank,” 
which,  because  it  is  used  in  the  Uniform 
Commercial  Code  (“U.C.C.")  and  the  Board’s 
Regulation  J  (12  CFR  Part  210).  is  familiar  to  the 
banking  industry. 

1  When  a  check  states  on  its  face  that  it  is 
“payable  through”a  bank,  that  bank  is  referred  to  as 
the  “payable  through  bank.”  Under  the  U.GCL  a 
payable  through  bank  is  not  named  as  the  payor, 
but  is  designated  as  a  “collecting  bank  to  make 
presentment”  U.C.C.  3-120.  Under  the  Board's 
Regulation  ],  a  payable  through  bank  is  the  “paying 
bank.”  12  CFR  210.2(j). 


payable  by  nonbank  payors.  Further,  as 
the  payable  through  share  draft  will 
carry  the  routing  number  of  the  payable 
through  bank,  not  the  credit  union, 
provisions  in  the  regulation  that  allow  a 
depositary  bank  to  rely  on  the  routing 
number  to  determine  whether  a  check  is 
local  or  nonlocal  are  also  being 
amended. 

The  interim  rule  permits  depository 
institutions  whose  initial  disclosures  are 
affected  by  the  court's  decision  to  send 
simple  clarifying  notices  in  regularly 
scheduled  mailings  to  existing  account 
customers.  Institutions  will  be  deemed 
to  be  in  compliance  with  the  disclosure 
requirements  of  the  regulation  as  long  as 
the  disclosures  are  revised  by  December 

31. 1988.  Finally,  depository  institutions 
may  have  operational  difficulties  in 
identifying  credit  union  payable  through 
share  drafts  for  availability  purposes. 
The  Commentary  to  3  229.21(c) 
concerning  bona  fide  errors  is  being 
amended  to  clarify  that  it  may  be  a  bona 
fide  error  if  a  depository  institution  fails 
to  identify  for  availability  purposes  a 
local  check  that  is  a  payable  through 
draft  provided  that  it  has  procedures  for 
identifying  such  drafts.  If  the  Board 
decides  not  to  appeal  the  court's 
decision  or  if  any  appeal  is 
unsuccessful,  the  Board,  after 
consideration  of  any  comments  received 
with  regard  to  the  interim  rule,  may 
adopt  the  interim  rule  as  a  final 
amendment  to  Regulation  CC.  In 
addition,  the  Board  may  also  consider 
additional  rulemaking  to  address 
operational  or  disclosure  problems  that 
might  result  because  depositary  banks 
and  bank  customers  cannot  rely  on  the 
routing  number  printed  on  a  payable 
through  draft  to  determine  whether  the 
check  is  local  or  nonlocal  for  funds 
availability  purposes. 

The  Board  believes  that  it  is  important 
to  clarify  these  issues  with  an  amended 
regulation  before  September  1,  so  that 
banks  and  other  parties  affected  by 
Regulation  CC  are  fully  aware  of  their 
responsibilities  under  the  Act  by  the 
time  it  takes  effect  Nonetheless,  there  is 
not  sufficient  time  for  the  Board  to 
publish  proposed  regulations  for 
comment  before  that  date.  Accordingly, 
the  Board,  for  good  cause,  finds  that  the 
notice  and  public  comment  procedure 
normally  required  is  impractical  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B).  The  Board  further  finds 
that  for  the  same  reasons,  there  is  good 
cause  under  5  U.S.C.  553(d)(3)  to  make 
the  interim  rule  effective  on  September 

1. 1988,  without  regard  for  the  30-day 
period  provided  for  in  5  U.S.C.  553(d). 

Paperwork  Reduction  Act  Notice.  The 
Board  has  previously  submitted  the 
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disclosure  requirements  and  model 
forms  and  clauses  of  Regulation  CC  to 
the  Office  of  Management  and  Budget 
("OMB”)  for  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.)  and  OMB’s  Regulations  for 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  Part  1320).  (OMB  Docket 
number:  7100-0234.) 

The  changes  to  Regulation  CC  require 
modifications  to  the  disclosure 
requirements  and  two  additional  model 
forms;  these  are  described  elsewhere  in 
this  notice.  These  are  being  submitted  to 
OMB  for  clearance.  Additional 
supporting  documents  may  be  obtained 
from  the  OMB  clearance  officer  listed 
above. 

The  Board  estimates  that  the  amended 
disclosure  requirements  will  result  in  an 
increase  in  the  one-time  reporting 
burden  of  Regulation  CC  requirements 
of  approximately  107,000  hours. 
Approximately  11,000  hours  of  the 
increase  in  reporting  burden  will  be 
borne  by  state  member  banks  and  other 
institutions  under  the  Board’s 
jurisdiction. 

Any  comments  on  the  collection 
requirements  should  be  sent  to  the  OMB 
desk  officer  listed  above.  OMB’s  usual 
practice  is  not  to  take  any  action  on  an 
information  collection  until  at  least  10 
working  days  after  notice  in  the  Federal 
Register,  but  occasionally  the  public 
interest  requires  more  rapid  action. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  effective  September  1, 1988, 
Title  12,  Chapter  n.  Part  229  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L 100-86, 101 
Stat  552, 635;  12  U.S.C.  4001  et  seq. 

2.  In  §  229.2,  paragraphs  (r),  (s),  (z), 
and  (dd)  are  revised  to  read  as  follows: 

$229.2  Definitions. 
***** 

(r)  “Local  check”  means  a  check 
payable  by  or  at  a  local  paying  bank,  or 
a  check  payable  by  a  nonbank  payor 
and  payable  through  a  local  paying 
bank. 

(s)  "Local  paying  bank”  means  a 
paying  bank  that  is  located  in  the  same 
check  processing  region  as  the  physical 
location  of— 


(1)  The  branch  or  proprietary  ATM  of 
the  depositary  bank  in  which  that  check 
was  deposited;  or 

(2)  Both  the  branch  of  the  depositary 
bank  at  which  the  account  is  held  and 
the  nonproprietary  ATM  at  which  the 
check  is  deposited. 
***** 

(z)  “Paying  bank”  means — 

(1)  The  bank  by  which  a  check  is 
payable,  unless  the  check  is  payable  at 
another  bank  and  is  sent  to  the  other 
bank  for  payment  or  collection; 

(2)  The  bank  at  which  a  check  is 
payable  and  to  which  it  is  sent  for 
payment  or  collection; 

(3)  The  Federal  Reserve  Bank  or 
Federal  Home  Loan  Bank  by  which  a 
check  is  payable; 

(4)  The  bank  through  which  a  check  is 
payable  and  to  which  it  is  sent  for 
payment  or  collection,  if  the  check  is  not 
payable  by  a  bank; 

(5)  The  state  or  unit  of  general  local 
government  by  which  a  check  is 
payable. 

For  purposes  of  Subpart  C,  and  in 
connection  therewith,  Subpart  A, 
“paying  bank”  includes  the  bank 
through  which  a  check  is  payable  and  to 
which  the  check  is  sent  for  payment  or 
collection,  regardless  of  whether  the 
check  is  payable  by  another  bank,  and 
the  bank  whose  routing  number  appears 
on  a  check  in  fractional  or  magnetic 
form  and  to  which  the  check  is  sent  for 
payment  or  collection. 
***** 

(dd)  “Routing  number”  means — 

(1)  The  number  printed  on  the  face  of 
a  check  in  fractional  form  on  in  nine¬ 
digit  form;  or 

(2)  The  number  in  a  bank’s 
indorsement  in  fractional  or  nine-digit 
form. 

***** 

§229.16  [Amended] 

3.  Section  229.16(b)(2)  is  amended  by 
adding  footnote  1  to  the  end  of  that 
paragraph,  to  read  as  follows: 

1  No  later  than  December  31, 1988,  a  bank 
that  distinguishes  in  its  disclosure  between 
local  and  nonlocal  checks  based  on  the 
routing  number  on  the  check  must  disclose 
that  certain  checks,  such  as  some  credit 
union  share  drafts  that  are  payable  by  one 
bank  but  payable  through  another  bank,  will 
be  treated  as  local  or  nonlocal  checks  based 
upon  the  location  of  the  bank  by  which  they 
are  payable  and  not  on  the  basis  of  the 
location  of  the  bank  whose  routing  number 
appears  on  the  check.  The  statement 
concerning  payable  through  checks  must 
describe  how  the  customer  can  determine 
whether  these  checks  will  be  treated  as  local 
or  nonlocal,  or  state  that  special  rules  apply 
to  such  checks  and  that  the  customer  may 
ask  about  the  availability  of  these  checks. 


The  statement  may  be  in  the  form  of  an 
attachment  or  insert  to  the  bank’s  existing 
specific  policy  disclosures.  In  addition,  banks 
subject  to  this  disclosure  requirement  must 
provide  a  similar  notice  concerning  the 
payable  through  checks  to  existing  account 
customers  no  later  than  December  31, 1988. 
(Even  though  a  bank  need  not  make  a 
disclosure  concerning  payable  through 
checks  until  December  31, 1988,  the  bank 
must  characerize  these  checks  correctly  as 
local  or  nonlocal  checks  under  amended 
§  229.2,  and  provide  availability  in 
accordance  with  §§  229.11,  229.12,  and  229.13, 
effective  September  1, 1988.) 

4.  In  $  229.30,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  229.30  Paying  bank’s  responsibility  for 
return  of  checks. 

(a)  *  *  * 

(1)  Two-day/four-day  test.  A  paying 
bank  returns  a  check  in  an  expeditious 
manner  if  it  sends  the  returned  check  in 
a  manner  such  that  the  check  would 
normally  be  received  by  the  depositary 
bank  not  later  than  4:00  p.m.  (local  time 
of  the  depositary  bank]  of— 

(i)  The  second  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank,  if  the 
paying  bank  is  located  in  the  same 
check  processing  region  as  the 
depositary  bank;  or 

(ii)  The  fourth  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank,  if  the 
paying  bank  is  not  located  in  the  same 
check  processing  region  as  the 
depositary  bank. 

If  the  last  business  day  on  which  the 
paying  bank  may  deliver  a  returned 
check  to  the  depositary  bank  is  not  a 
banking  day  for  the  depositary  bank,  the 
paying  bank  meets  the  two-day/four- 
day  test  if  the  returned  check  is  received 
by  the  depositary  bank  on  or  before  the 
depositary  bank’s  next  banking  day. 
***** 

5.  In  $  229.31,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  229.31  Returning  bank’s  responsibility 
for  return  of  checks. 

(a)  *  *  * 

(1)  Two-day/four-day  test.  A  returning 
bank  returns  a  check  in  an  expeditious 
manner  if  it  sends  the  returned  check  in 
a  manner  such  that  the  check  would 
normally  be  received  by  the  depositary 
bank  not  later  than  4:00  p.m.  (local  time) 
of— 

(i)  The  second  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank  if  the 
paying  bank  is  located  in  the  same 
check  processing  region  as  the 
depositary  bank;  or 
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(ii)  The  fourth  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank  if  the 
paying  bank  is  not  located  in  the  same 
check  processing  region  as  the 
depositary  bank. 

If  the  last  business  day  on  which  the 
returning  bank  may  deliver  a  returned 
check  to  the  depositary  bank  is  not  a 
banking  day  for  the  depositary  bank,  the 
returning  bank  meets  this  requirement  if 
the  returned  check  is  received  by  the 
depositary  bank  on  or  before  the 
depositary  bank’s  next  banking  day. 
***** 

6.  The  heading  and  the  first  two 
introductory  paragraphs  of  Appendix  A 
to  Part  229  are  revised  and  the  third 
introductory  paragraph  is  removed  to 
read  as  follows: 

Appendix  A — Routing  Number  Guide  to 
Next-Day  Availability  Checks  and  Local 
Checks 

Each  bank  is  assigned  a  routing  number  by 
Rank  McNally  &  Co.,  as  agent  for  the 
American  Bankers  Association.  The  routing 
number  takes  two  forms:  A  fractional  form 
and  a  nine-digit  form.  A  paying  bank  is 
generally  identified  on  the  face  of  a  check  by 
its  routing  number  in  both  the  fractional  form 
(which  generally  appears  in  the  upper  right- 
hand  comer  of  the  check)  and  the  nine-digit 
form  (which  is  printed  in  magnetic  ink  in  a 
strip  along  the  bottom  of  the  check).  Where  a 
check  is  payable  by  one  bank  but  payable 
through  another  bank,  the  routing  number 
appearing  on  the  check  is  that  of  the  payable 
through  bank,  not  the  payor  bank. 

The  first  four  digits  on  the  nine-digit 
routing  number  and  the  denominator  of  the 
fractional  routing  number  form  the  "Federal 
Reserve  routing  symbol,”  which  identifies  the 
Federal  Reserve  District  the  Federal  Reserve 
office,  and  the  clearing  arrangements  used  by 
the  paying  bank. 

***** 

7.  Appendix  C  to  Part  229  is  amended 
by  adding  Models  C-19  and  C-19A  to 
the  end  of  the  appendix  to  read  as 
follows: 

Appendix  C — Model  Forms,  Clauses, 
and  Notices 


Model  C-19— Payable  through  checks 
In  some  instances  we  will  treat  checks  as 
local  or  nonlocal  based  upon  the  location  of 
the  bank  by  which  the  check  is  payable,  not 
on  the  routing  number  on  the  bottom  of  the 
check.  For  example,  if  a  credit  union  share 
draft  is  payable  by  a  credit  union  that  is 
located  in  the  same  check  processing  region 
as  our  bank,  the  share  draft  will  be  treated  as 
a  local  check,  even  if  the  draft  is  payable 
through  a  bank  that  is  located  outside  of  our 
check  processing  region  as  determined  by  the 
routing  number  on  the  check.  If  you  have  any 
questions  about  a  specific  check,  please  ask 
your  branch  manager. 


Model  C-19A — Payable  through  checks 
Checks  that  are  payable  by  one  bank  but 
are  payable  through  another  bank,  such  as 
credit  union  share  drafts  that  are  payable 
through  a  bank,  are  considered  local  or 
nonlocal  based  upon  the  location  of  the  bank 
by  which  the  check  is  payable,  not  the 
payable  through  bank  whose  routing  number 
appears  on  the  check.  If  the  bank  by  which 
the  payable  through  check  is  payable  (the 
credit  union  in  the  case  of  a  payable  through 
credit  union  share  draft)  is  located  in  the 
same  check  processing  region  as  we  are,  the 
check  will  be  considered  a  local  check.  ((Our 
check  processing  region  includes  *  *  *.)  or 
(A  map  of  our  check  processing  region  is 
(attached)  (available  upon  request).))  If  you 
would  like  to  know  whether  a  particular 
check  falls  into  this  category,  you  may  ask 
your  branch  manager  for  assistance. 

Appendix  E — [Amended] 

8.  Appendix  E — Commentary  to  Part 
229  is  amended  as  follows: 

a.  The  commentary  on  3  229.2  (o),  (r), 
(8),  and  (z)  is  revised  to  read  as  follows: 

Section  229.2  Definitions 

***** 

(o)  Depositary  bank.  The  regulation  uses 
the  term  depositary  bank  rather  than  the  term 
“receiving  depository  institution.”  "Receiving 
depository  institution”  is  a  term  unique  to  the 
Act,  while  “depositary  bank”  is  the  term  used 
in  Article  4  of  the  U.C.C.  and  Regulation  J. 

A  depositary  bank  includes  the  bank  in 
which  die  check  is  first  deposited.  If  a  foreign 
office  of  a  U.S.  or  foreign  bank  sends  checks 
to  its  U.S.  correspondent  bank  for  forward 
collection,  the  U.S.  correspondent  is  the 
depositary  bank  since  foreign  offices  of 
banks  are  not  included  in  the  definition  of 
bank. 

If  a  customer  deposits  a  check  in  its 
account  at  a  bank,  the  customer’s  bank  is  die 
depositary  bank  with  respect  to  the  check. 

For  example,  if  a  person  deposits  a  check  into 
an  account  at  a  nonproprietary  ATM,  the 
bank  holding  the  account  into  which  the 
check  is  deposited  is  the  depositary  bank 
even  though  another  bank  may  service  the 
nonproprietary  ATM  and  send  the  check  for 
collection.  (Under  §  229.35  the  depositary 
bank  may  agree  with  the  bank  servicing  the 
nonproprietary  ATM  to  have  the  servicing 
bank  place  its  own  indorsement  on  the  check 
as  the  depositary  bank.  For  the  purposes  of 
Subpart  C,  the  bank  applying  its  indorsement 
as  the  depositary  bank  indorsement  on  the 
check  is  die  depositary  bank.) 

For  purposes  of  Subpart  B,  a  bank  may  act 
as  both  the  depositary  bank  and  the  paying 
bank  with  respect  to  a  check,  if  the  check  is 
payable  by  the  bank  in  which  it  was 
deposited,  or  if  the  check  is  payable  by  a 
nonbank  payor  and  payable  through  or  at  the 
bank  in  which  it  was  deposited.  A  bank  is 
also  considered  a  depositary  bank  with 
respect  to  checks  it  receives  as  payee.  For 
example,  a  bank  is  a  depositary  bank  with 
respect  to  checks  it  receives  for  loan 
repayment,  even  though  these  checks  are  not 
deposited  in  an  account  at  the  bank.  Because 
these  checks  would  not  be  “deposited  to 
accounts,”  they  would  not  be  subject  to  the 


availability  or  disclosure  requirements  of 
Subpart  B. 

***** 

(r)  Local  check  is  defined  as  a  check 
payable  by  or  at  a  local  paying  bank,  or,  in 
the  case  of  nonbank  payors,  payable  through 
a  local  paying  bank.  A  check  payable  by  a 
local  bank  but  payable  through  a  nonlocal 
bank  is  a  local  check.  Conversely,  a  check 
payable  through  a  local  bank  but  payable  by 
a  nonlocal  bank  is  a  nonlocal  check.  Where 
two  banks  are  named  on  a  check  and  neither 
is  designated  as  a  payable  through  bank,  the 
check  is  considered  payable  by  either  bank 
and  may  be  considered  local  or  nonlocal 
depending  on  which  bank  it  is  sent  to  for 
payment  Generally,  the  depositary  bank  may 
rely  on  the  routing  number  to  determine 
whether  a  check  is  local  or  nonlocal. 
Appendix  A  includes  a  list  or  routing 
numbers  arranged  by  Federal  Reserve  Bank 
Office  to  assist  persons  in  determining 
whether  or  not  such  a  check  is  local.  If, 
however,  a  check  is  payable  by  one  bank  but 
payable  through  another  bank,  the  routing 
number  appearing  on  the  check  will  be  that 
of  the  payable  through  bank,  not  the  paying 
bank.  Many  credit  union  share  drafts  and 
certain  other  checks  payable  by  banks  are 
payable  through  other  banks.  In  such  cases, 
the  routing  number  cannot  be  relied  on  to 
determine  whether  the  check  is  local  or 
nonlocal.  In  a  few  cases,  a  payable  through 
bank  will  be  designated  only  by  routing 
numbers  and  will  not  be  named  on  the  check. 
In  such  cases  also,  the  routing  number  may 
not  be  relied  on  to  determine  whether  the 
check  is  local  or  nonlocal. 

(8)  Local  paying  bank  is  defined  as  a 
paying  bank  located  in  the  same  check 
processing  region  as  the  branch  or 
proprietary  ATM  of  the  depositary  bank. 

Examples 

1.  If  a  check  that  is  payable  by  a  bank  that 
is  located  in  the  same  check  processing 
region  as  the  depositary  bank  is  payable 
through  a  bank  located  in  another  check 
processing  region,  the  check  is  considered 
local  or  nonlocal  depending  on  the  location  of 
the  bank  by  which  it  is  payable  even  if  the 
check  is  sent  to  the  nonlocal  bank  for 
collection. 

2.  The  location  of  the  depositary  bank  is 
determined  by  the  physical  location  of  the 
branch  or  proprietary  ATM  at  which  a  check 
is  deposited.  If  the  branch  of  the  depositary 
bank  located  in  one  check  processing  region 
sends  a  check  to  the  depositary  bank's 
central  facility  in  another  check  processing 
region,  and  the  central  facility  is  in  the  same 
check  processing  region  as  the  paying  bank, 
the  check  is  still  considered  nonlocal.  (See 
Commentary  on  definition  of  “paying  bank”.) 

For  deposits  at  nonproprietary  ATMs,  a 
paying  bank  is  a  local  paying  bank  only  if  the 
paying  bank  is  located  in  the  same  check 
processing  region  as  the  location  of  both  the 
branch  of  the  depositary  bank  at  which  the 
account  is  held  and  the  nonproprietary  ATM 
at  which  the  check  is  deposited. 
***** 

(z)  Paying  bank.  The  regulation  uses  this 
term  in  lieu  of  the  Act's  "originating 
depository  institution.”  For  purposes  of 
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Subpart  B,  the  term  "paying  bank”  includes 
the  payor  bank,  the  payable  at  bank  to  which 
a  check  is  sent  or,  if  the  check  is  payable  by 
a  nonbank  payor,  the  bank  through  which  the 
check  is  payable  and  to  which  it  is  sent  for 
payment  or  collection.  For  purposes  of 
Subpart  C,  the  term  includes  the  payable 
through  bank  and  the  bank  whose  routing 
number  appears  on  the  check  regardless  of 
whether  die  check  is  payable  by  a  different 
bank,  provided  that  the  check  is  sent  for 
payment  or  collection  to  the  payable  through 
bank  or  the  bank  whose  routing  number 
appears  on  the  check. 

Under  8$  229.30  and  229.36(a),  a  bank 
designated  as  a  “payable  through  bank”  or 
“payable  at  bank”  and  to  which  the  check  is 
sent  for  payment  or  collection  is  responsible 
for  the  expedited  return  of  checks  and  notice 
of  nonpayment  requirements  of  Subpart  C. 
The  payable  through  or  payable  at  bank  may 
contract  with  the  payor  with  respect  to  its 
liability  in  discharging  these  responsibilities. 
The  Board  believes  that  the  Act  makes  a 
clear  connection  between  availability  and  the 
time  it  takes  for  checks  to  be  cleared  and 
returned.  Allowing  the  payable  through  bank 
additional  time  to  forward  checks  to  the 
payor  and  await  return  or  pay  instructions 
from  the  payor  would  delay  die  return  of 
these  checks,  increasing  the  risks  to 
depositary  banks.  Subpart  C  places  on 
payable  through  and  payable  at  banks  the 
requirements  of  expeditious  return  based  on 
the  time  the  payable  through  or  payable  at 
bank  received  die  check  for  forward 
collection. 

If  a  check  is  sent  for  forward  collection 
based  on  the  routing  number,  the  bank 
associated  with  the  routing  number  is  a 
paying  bank  for  the  purposes  of  Subpart  C 
requirements,  including  notice  of 
nonpayment  even  if  the  check  is  not  drawn 
by  a  customer  of  that  bank  or  the  check  is 
fraudulent. 

The  phrase  “and  to  which  [the  check]  is 
sent  for  payment  or  collection"  includes 
sending  not  only  the  physical  check,  but 
information  regarding  the  check  under  a 
truncation  arrangement 

Federal  Reserve  Banks  and  Federal  Home 
Loan  Banks  are  also  paying  banks  under  all 
subparts  of  the  regulation  with  respect  to 
checks  payable  by  them,  even  though  such 
banks  are  not  defined  as  banks  for  purposes 
of  Subpart  B. 

b.  The  Commentary  on  $  229.11(c)  is 
amended  by  adding  a  paragraph  at  the 
end  immediately  preceding  (d)  to  read 
as  follows: 

Section  229.11  Temporary  Availability 
Schedule 

***** 

(c)  *  *  * 

A  reduction  in  schedules  may  apply  even 
in  those  cases  where  the  determination  that 
the  check  is  nonlocal  cannot  be  made  based 
on  the  routing  number  on  the  check.  For 
example,  a  nonlocal  credit  union  payable 
through  share  draft  may  be  subject  to  a 
reduction  in  schedules  if  the  routing  number 
of  the  payable  through  bank  which  appears 
on  the  draft  is  included  in  Appendix  B,  even 
though  the  determination  that  the  payable 


through  share  draft  is  nonlocal  is  based  on 
the  location  of  the  credit  union  and  not  the 
routing  number  on  the  draft. 
***** 

c.  The  Commentary  on  §  229.21(c)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  the 
following  language: 

Section  229.21  Civil  liability 

***** 

(c)  *  *  * 

;  or  if  it  fails  to  identify  whether  a  payable 
through  check  is  a  local  or  nonlocal  check 
despite  procedures  designed  to  make  this 
determination  accurately. 
***** 

d.  The  Commentary  on  $  229.30  is 
amended  by  revising  the  introductory 
paragraphs  of  (a)  and  the  complete  text 
of  (a)(1)  to  read  as  follows: 

Section  229.30  Paying  Bank 's 
Responsibility  for  Return  of  Checks 

(a)  Return  of  checks.  This  section  requires 
a  paying  bank  (which,  for  purposes  of 
Subpart  C,  may  include  a  payable  through 
and  payable  at  bank;  see  8  229.2(z))  that 
determines  not  to  pay  a  check  to  return  the 
check  expeditiously.  Generally,  a  check  is 
returned  expeditiously  if  the  return  process  is 
as  fast  as  the  forward  collection  process.  This 
paragraph  provides  two  standards  for 
expeditious  return,  the  "two-day/four-day” 
test  and  the  “forward  collection"  test 

Under  the  “two-day/four-day”  test  if  a 
check  is  returned  such  that  it  would  normally 
be  received  by  the  depositary  bank  two 
business  days  after  presentment  where  both 
the  paying  and  depositary  banks  are  located 
in  the  same  check  processing  region  or  four 
business  days  after  presentment  where  the 
paying  and  depositary  banks  are  not  located 
in  the  same  check  processing  region,  the 
check  is  considered  returned  expeditiously. 

In  certain  limited  cases,  however,  these  times 
are  shorter  than  the  time  it  would  normally 
take  a  forward  collection  check  deposited  in 
the  paying  bank  and  payable  by  the 
depositary  bank  to  be  collected  Therefore, 
the  Board  has  included  a  “forward 
collection”  test,  whereby  a  check  is 
nonetheless  considered  to  be  returned 
expeditiously  if  the  paying  bank  uses 
transportation  methods  and  banks  for  return 
comparable  to  those  used  for  forward 
collection  checks,  even  if  the  check  is  not 
received  by  the  depositary  banks  within  the 
two-day  or  four-day  period. 

(1)  Two-day /four-day  test  Under  the  first 
test,  a  paying  bank  must  return  the  check  so 
that  the  check  would  normally  be  received  by 
the  depositary  bank  within  specified  times, 
depending  on  whether  or  not  the  paying  and 
depositary  banks  are  located  in  the  same 
check  processing  region. 

Where  both  banks  are  located  in  the  same 
check  processing  region,  a  check  is  returned 
expeditiously  if  it  is  returned  to  the 
depositary  bank  by  4:00  pan.  (local  time  of 
the  depositary  bank)  of  the  second  business 
day  after  the  banking  day  on  which  the  check 
was  presented  to  the  paying  bank.  For 
example,  a  check  presented  on  Monday  to  a 


paying  bank  must  be  returned  to  a  depositary 
bank  located  in  the  same  check  processing 
region  by  4:00  pm.  on  Wednesday.  For  a 
paying  bank  that  is  located  in  a  different 
check  processing  region  than  the  depositary 
bank,  the  deadline  to  complete  return  is  4:00 
p.m.  (local  time  of  the  depositary  bank)  of  the 
fourth  business  day  after  the  banking  day  on 
which  the  check  was  presented  to  the  paying 
bank.  For  example,  a  check  presented  to  such 
a  paying  bank  on  Monday  must  be  returned 
to  the  depositary  bank  by  4:00  p.m.  on  Friday. 

This  two-day/four-day  test  does  not 
necessarily  require  actual  receipt  of  the 
check  by  tire  depositary  bank  within  these 
times.  Rather,  the  paying  bank  must  send  the 
check  so  that  the  check  would  normally  be 
received  by  the  depositary  bank  within  the 
specified  time.  Thus,  the  paying  bank  is  not 
responsibile  for  unforeseeable  delays  in  the 
return  of  the  check,  such  as  transportation 
delays. 

Often,  returned  checks  will  be  delivered  to 
the  depositary  bank  together  with  forward 
collection  checks.  Where  the  last  day  on 
which  a  check  could  be  delivered  to  a 
depositary  bank  under  this  two-day/four-day 
test  is  not  a  banking  day  for  the  depositary 
bank,  a  returning  bank  might  not  schedule 
delivery  of  forward  collection  checks  to  the 
depositary  bank  on  that  day.  Further,  the 
depositary  bank  may  not  process  checks  on 
that  day.  Consequently,  if  the  last  day  of  the 
time  limit  is  not  a  banking  day  for  the 
depositary  bank,  the  check  may  be  delivered 
to  the  depositary  bank  before  the  close  of  the 
depositary  bank’s  next  banking  day  and  the 
return  will  still  be  considered  expeditious. 
Ordinarily,  this  extension  of  time  will  allow 
the  returned  checks  to  be  delivered  with  the 
next  shipment  of  forward  collection  checks 
destined  for  the  depositary  bank. 

Hie  times  specified  in  this  two-day /four- 
day  test  are  based  on  estimated  forward 
collection  times,  but  take  into  account  the 
particular  difficulties  that  may  be 
encountered  in  handling  returned  checks.  It  is 
anticipated  that  the  normal  process  for 
forward  collection  of  a  check  coupled  with 
these  return  requirements  will  frequently 
result  in  the  return  of  checks  before  the 
proceeds  of  local  and  nonlocal  checks,  other 
than  those  covered  by  8  229.10(c),  must  be 
made  available  for  withdrawal  under  the 
temporary  schedules  in  8  229.11. 

Under  this  two-day  /four-day  test,  no 
particular  means  of  returning  checks  is 
required,  thus  providing  flexibility  to  paying 
banks  in  selecting  means  of  return.  The  Board 
anticipates  that  paying  banks  will  often  use 
returning  banks  (see  8  229.31)  as  their  agents 
to  return  checks  to  depositary  banks.  A 
paying  bank  may  rely  on  the  availability 
schedule  of  the  returning  bank  it  uses  in 
determining  whether  the  returned  check 
would  “normally"  be  returned  within  the 
required  time  under  this  two-day /four-day 
test,  unless  the  paying  bank  has  reason  to 
believe  that  these  schedules  do  not  reflect  the 
actual  time  for  return  of  a  check. 
***** 

e.  The  Commentary  on  S  229.31(a)  is 
amended  by  revising  the  paragraphs  up 
to  the  examples  to  read  as  follows: 
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Section  229.31  Returning  Bank ’s 
Responsibility  for  Return  of  Checks 

(a)  Return  of  checks.  The  standards  for 
return  of  checks  established  by  this  section 
are  similar  to  those  for  paying  banks  in 
S  229.30(a).  This  section  requires  a  returning 
bank  to  return  a  returned  check  expeditiously 
if  it  agrees  to  handle  the  returned  check  for 
expeditious  return  under  this  paragraph.  In 
effect,  the  returning  bank  is  an  agent  or 
subagent  of  the  paying  bank  and  a  subagent 
of  the  depositary  bank  for  the  purposes  of 
returning  the  check.  A  returning  bank  agrees 
to  handle  a  returned  check  for  expeditious 
return  to  the  depositary  bank  if  it 

(1)  Publishes  or  distributes  availability 
schedules  for  the  return  of  returned  checks 
and  accepts  the  returned  check  for  return; 

(2)  Handles  a  returned  check  for  return  that 
it  did  not  handle  for  forward  collection;  or 

(3)  Otherwise  agrees  to  handle  a  returned 
check  for  expeditious  return. 

As  in  the  case  of  a  paying  bank,  a  returning 
bank's  return  of  a  returned  check  is 
expeditious  if  it  meets  either  of  two  tests. 
Under  the  "two-day/four-day”  test,  the  check 
must  be  returned  so  that  it  would  normally  be 
received  by  the  depositary  bank  by  4:00  p.m. 
either  two  or  four  business  days  after  the 
check  was  presented  to  the  paying  bank, 
depending  on  whether  or  not  the  paying  bank 
is  located  in  the  same  check  processing 
region  as  the  depositary  bank  This  is  the 
same  test  as  the  two-day/four-day  test 
applicable  to  paying  banks.  (See 
Commentary  to  §  229.30(a).)  While  a 
returning  bank  will  not  have  first  hand 
knowledge  of  the  day  on  which  a  check  was 
presented  to  the  paying  bank  returning 
banks  may,  by  agreement,  allocate  with 
paying  banks  liability  for  late  return  based  on 
the  delays  caused  by  each.  In  effect,  the  two* 
day/four  day  test  protects  all  paying  and 
returning  banks  that  return  checks  from 
claims  that  they  failed  to  return  a  check 
expeditiously,  where  the  check  is  returned 
within  the  specified  time  following 
presentment  to  the  paying  bank  or  a  later 
time  as  would  result  from  unforeseen  delays. 

The  “forward  collection”  test  is  similar  to 
the  forward  collection  test  for  paying  banks. 
Under  this  test  a  returning  bank  must  handle 
a  returned  check  in  the  same  manner  that  a 
similarly  situated  collecting  bank  would 
handle  a  check  of  similar  size  drawn  on  the 
depositary  bank  for  forward  collection.  A 
similar  situated  bank  is  a  bank  (other  than  a 
Federal  Reserve  Bank)  that  is  of  similar  asset 
size  and  check  handling  activity  in  the  same 
community.  A  bank  has  similar  check 
handling  activity  if  it  handles  a  similar 
volume  of  checks  for  forward  collection  as 
the  forward  collection  volume  of  the 
returning  bank 

Under  the  forward  collection  tests,  a 
returning  bank  must  accept  returned  checks, 
including  both  qualified  and  other  returned 
checks  (“raw  returns”),  at  approximately  the 
same  times  and  process  them  according  to 
the  same  general  schedules  as  checks 
handled  for  forward  collection.  Thus,  a 
returning  bank  generally  must  process  even 
raw  returns  on  an  overnight  basis,  unless  its 
time  limit  is  extended  by  one  day  to  convert  a 
raw  return  to  a  qualified  returned  check. 


A  returning  bank  may  establish  earlier  cut¬ 
off  hours  for  receipt  of  returned  checks  than 
for  receipt  of  forward  collection  checks,  but 
the  cut-off  hour  for  returned  checks  may  not 
be  earlier  than  24)0  p.m.  The  returning  bank 
also  may  set  different  sorting  requirements 
for  returned  checks  than  those  applicable  to 
other  checks.  Thus,  a  returning  bank  may 
allow  itself  more  processing  time  for  returns 
than  for  forward  collection  checks.  All 
returned  checks  received  by  a  cut-off  hour  for 
returned  checks  must  be  processed  and 
dispatched  by  the  returning  bank  by  the  time 
that  it  would  dispatch  forward  collection 
checks  received  at  a  corresponding  forward 
collection  cut-off  hour  that  provides  for  the 
same  or  faster  availability  for  checks 
destined  for  the  same  depositary  banks. 
***** 

f.  The  Commentary  on  $  229.36  is 
amended  by  revising  the  complete  text 
of  (a)  and  (b)  to  read  as  follows: 

Section  229.36  Presentment  of  Checks 

(a)  Payable  through  and  payable  at  checks. 
For  purposes  of  Subpart  C,  the  regulation 
defines  a  payable  through  or  payable  at  bank 
(which  could  be  designated  the  collectible 
through  or  collectible  at  bank)  as  a  paying 
bank  The  requirements  of  S  229.30(a)  and  the 
notice  of  nonpayment  requirements  of 

S  229.33,  are  imposed  on  a  payable  through  or 
payable  at  bank  and  are  based  on  the  time  of 
receipt  of  the  forward  collection  check  by  the 
payable  through  or  payable  at  bank  This 
provision  is  intended  to  speed  the  return  of 
checks  that  are  payable  through  or  at  a  bank 
to  the  depositary  bank 

(b)  Receipt  at  bank  office  or  processing 
center.  This  paragraph  seeks  to  facilitate 
efficient  presentment  of  checks  to  promote 
early  return  or  notice  of  nonpayment  to  the 
depositary  bank  and  clarifies  the  law  as  to 
the  effect  of  presentment  by  routing  number. 
This  paragraph  differs  from  §  229.39(b) 
because  presentment  of  checks  differs  from 
delivery  of  returned  checks. 

The  paragraph  specifies  four  locations  at 
which  the  paying  bank  must  accept 
presentment  of  checks.  Where  the  check  is 
payable  through  a  bank  and  the  check  is  sent 
to  that  bank  the  payable  through  bank  is  the 
paying  bank  for  purposes  of  this  subpart, 
regardless  of  whether  the  paying  bank  must 
present  the  check  to  another  bank  or  to  a 
nonbank  payor  for  payment 

1.  Delivery  of  checks  may  be  made,  and 
presentment  is  considered  to  occur,  at  a 
location  (including  a  processing  center) 
requested  by  the  paying  bank  This  is  the 
way  most  checks  are  presented  by  banks 
today.  This  provision  adopts  the  common  law 
rule  of  a  number  of  legal  decisions  that  the 
processing  center  acts  as  the  agent  of  the 
paying  bank  to  accept  presentment  and  to 
begin  the  time  for  processing  of  the  check 
(See  also  U.C.C.  4-204(3).)  If  a  bank 
designates  different  locations  for  the 
presentment  of  forward  collection  checks 
bearing  different  routing  numbers,  for 
purposes  of  this  paragraph  it  only  requests 
presentment  of  checks  bearing  a  particular 
routing  number  at  the  location  designated  for 
receipt  of  forward  collection  checks  bearing 
that  routing  number. 


2.  Delivery  may  be  made  at  an  office  of  the 
bank  associated  with  the  routing  number  on 
the  check  The  office  associated  with  the 
routing  number  of  a  bank  is  found  in  a 
publication  of  Rand  McNally,  Key  to  Routing 
Numbers,  which  lists  a  city  and  state  address 
for  each  routing  number.  Checks  are 
generally  handled  by  collecting  banks  on  the 
basis  of  the  nine-digit  routing  number 
encoded  in  magnetic  ink  (or  on  the  basis  of 
the  fractional  form  routing  number  if  the 
magnetic  ink  characters  are  obliterated)  on 
the  check,  rather  than  the  printed  name  or 
address.  The  definition  of  a  paying  bank  in 
§  229. 2(z)  includes  a  bank  designated  by 
routing  number,  whether  or  not  there  is  a 
name  on  the  check,  and  whether  or  not  any 
name  is  consistent  with  the  routing  number. 
Where  a  check  is  payable  by  one  bank,  but 
payable  through  another,  the  routing  number 
is  that  of  the  payable  through  bank,  not  that 
of  the  payor  bank.  As  the  payor  bank  has 
selected  the  payable  through  bank  as  the 
point  through  which  presentment  is  to  be 
made,  it  is  proper  to  treat  the  payable  through 
bank  as  the  paying  bank  for  purposes  of  this 
section. 

There  is  no  requirement  in  the  regulation 
that  the  name  and  address  on  the  check  agree 
with  the  address  associated  with  the  routing 
number  on  the  check  A  bank  may  generally 
control  the  use  of  its  routing  number,  just  as  it 
does  the  use  of  its  name.  The  address 
associated  with  the  routing  number  may  be  a 
processing  center. 

In  some  cases,  a  paying  bank  may  have 
several  offices  in  the  city  associated  with  the 
routing  number.  In  such  case,  it  would  not  be 
reasonable  or  efficient  to  require  the 
presenting  bank  to  sort  the  checks  by  more 
specific  branch  addresses  that  might  be 
printed  on  the  checks,  and  to  deliver  the 
checks  to  each  branch.  A  collecting  bank 
would  normally  deliver  all  checks  to  one 
location.  In  cases  where  checks  are  delivered 
to  a  branch  other  than  the  branch  on  which 
they  may  be  drawn,  computer  and  courier 
communication  among  branches  should 
permit  the  paying  bank  to  determine  quickly 
whether  to  pay  the  check 

3.  If  the  check  specifies  the  name  of  the 
paying  bank  but  no  address,  the  bank  must 
accept  delivery  at  any  office.  Where  delivery 
is  made  by  a  person  other  than  a  bank  or 
where  the  routing  number  is  nor  readable, 
delivery  will  be  made  based  on  the  name  and 
address  of  the  paying  bank  on  the  check.  If 
there  is  no  address,  delivery  may  be  made  at 
any  office  of  the  paying  bank  This  provision 
is  consistent  with  U.C.C.  3-  504(2),  which 
states  that  presentment  for  payment  may  be 
made  at  the  place  specified  in  the  instrument, 
or,  if  there  is  none,  at  the  place  of  business  of 
the  party  to  pay.  Thus,  there  is  a  trade-off  for 
a  paying  bank  between  specifying  a 
particular  address  on  a  check  to  limit 
locations  of  delivery,  and  simply  stating  the 
name  of  the  bank  to  encourage  wider 
currency  for  the  check. 

4.  If  the  check  specifies  the  name  and 
address  of  a  branch  or  head  office,  or  other 
location  (such  as  a  processing  center),  the 
check  may  be  delivered  by  delivery  to  that 
office  or  other  location.  If  the  address  is  too 
general  to  identify  a  particular  office. 
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delivery  may  be  made  at  any  office 
consistent  with  the  address.  For  example,  if 
the  address  is  “San  Francisco,  California,” 
each  office  in  San  Francisco  must  accept 
presentment.  The  designation  of  an  address 
on  the  check  is  generally  in  the  control  of  the 
paying  bank. 

This  paragraph  may  affect  U.C.C.  3- 
S04(2)(c)  to  the  extent  that  die  U.C.C.  requires 
presentment  to  occur  at  a  place  specified  in 
the  instrument. 

*  *  *  *  * 

g.  The  Commentary  on  Appendix  C  to 
Part  229  is  amended  as  follows: 

(1)  Add  a  paragraph  at  the  end  of  the 
text  titled  "Models  C-l  through  C-7 
generally "  and  before  the  text  beginning 
with  "Model  C-l”. 

(2)  Add  Commentary  on  Models  C-19 
and  C-19A  to  the  end  of  the  appendix. 

Appendix  C — Model  Forms,  Clauses, 
and  Notices 
***** 

Models  C-l  through  C-7  generally.*  *  * 

In  addition,  a  bank  that  distinguishes  in  its 
disclosure  between  local  and  nonlocal  checks 
based  on  the  routing  number  on  the  check  (as 
set  forth  in  model  forms  C-4  through  C-7) 
must  disclose  that  certain  checks,  such  as 
credit  union  share  drafts  that  are  payable 
through  a  bank,  will  be  treated  as  local  or 
nonlocal  based  upon  the  location  of  the  payor 
bank  and  not  on  the  basis  of  the  routing 
number  on  the  check.  Model  C-19  or  C-19A 
could  be  incorporated  into  model  forms  C-4 
through  C-7  to  meet  this  requirement. 
***** 

Model  C-19  and  C-19A.  Either  of  these 
statements  satisfies  the  requirements  set 
forth  in  the  footnote  to  §  229.16(b)(2) 
concerning  payable  through  checks.  The 
statements  are  both  model  clauses  and 
notices  in  that  they  may  be  added  to  a  bank’s 
specific  policy  disclosure  to  describe  how  the 
bank  treats  payable  through  checks,  and  may 
be  used  as  the  notice  that  must  be  sent  to 
existing  customers  no  later  than  December 
31, 1988,  if  the  bank's  specific  policy 
disclosure  given  to  the  customers  did  not 
accurately  reflect  the  treatment  of  payable 
through  checks. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  12, 1988. 
William  W.  Wiles, 

Secretary  of  the  Board 

[FR  Doc.  88-18702  Filed  8-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  88-NM-44-AD;  Arndt  39-60051 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Clarification  of  final  rule. 

summary:  This  action  clarifies  an 
existing  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A300  series  airplanes,  equipped  with 
General  Electric  engines,  without  a 
secondary  cowl  door  latching  system. 

The  model  identification  of  the  affected 
engines  was  not  specified  in  the 
applicability  statement  of  the  AD.  This 
clarification  is  necessary  to  identify 
properly  the  affected  airplanes. 

EFFECTIVE  date:  September  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On  May 

11, 1988,  the  FAA  issued  AD  88-11-10, 
Amendment  39-5931  (53  FR  18076:  May 
20, 1988),  which  requires  a  daily  security 
check  for  each  engine  core  cowl  door, 
after  it  is  open  and  subsequently  closed, 
until  a  secondary  latching  system  is 
installed.  That  action  was  prompted  by 
several  reported  incidents  where  the 
engine  core  cowl  doors  have  separated 
from  airplanes  equipped  with  this 
engine  core  cowl  door  design,  due  to 
failure  of  the  latching  device.  This 
condition,  if  not  corrected,  could  result 
in  separation  of  the  door,  which,  in  turn, 
could  cause  structural  damage  to  the 
airplane. 

That  AD  was  made  effective  to  all 
Airbus  Industrie  Model  A300  series 
equipped  with  General  Electric  engines 
without  a  secondary  cowl  door  latching 
system.  Since  issuance  of  that  AD,  the 
FAA  has  received  reports  that  due  to 
certain  configurations  of  the  engines,  the 
required  inspection  is  applicable  only  to 
airplanes  equipped  with  General 
Electric  CF6-50  engines.  Accordingly, 
the  FAA  has  determined  that  the 
applicability  of  the  existing  AD  must  be 
clarified  to  specify  the  engine  model, 
and  action  is  taken  herein  to  make  this 
clarification. 

Since  this  action  only  clarifies 
information  in  a  final  nile,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Clarification 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
clarifies  §  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  108(g)  (Revised  Pub  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  By  clarifying  the  applicability 
statement  of  AD  88-11-10,  Amendment 
39-5931  (53  FR  18076;  May  20, 1988),  as 
follows: 

Airbus  Industrie:  Applies  to  Model  A300 
series  airplanes,  equipped  with  General 
Electric  CF8-50  engines,  without  a 
secondary  latching  system  on  core  cowl 
doors,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  structural  damage  to  the 
airplane  due  to  engine  core  cowl  door 
separation,  accomplish  the  following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD,  check  the  core  cowl  door  latches 
of  each  engine  once  each  day,  and  re-check 
after  each  core  cowl  door  is  opened  and 
subsequently  closed. 

1.  If  the  latch  is  open,  before  further  Sight, 
properly  close  the  latch. 

2.  If  the  latch  will  not  engage,  adjust  the 
latch,  in  accordance  with  the  A 300 
maintenance  manual. 

3.  If  the  latch  cannot  be  properly  adjusted, 
replace  the  latch  prior  to  further  flight. 

B.  The  checks  required  by  paragraph  A., 
above,  may  be  discontinued  after  a 
secondary  latching  system  is  installed,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-71-053,  Revision  2,  dated 
January  6, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  This  information 
may  be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
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9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  clarification  becomes  effective 
September  8, 1988. 

Issued  in  Washington,  DC,  on  August  11, 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 

[FR  Doc.  88-18735  Filed  8-17-88;  8:45  a.m.) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-16] 

Alteration  of  Control  Zone  and 
Transition  Area;  Casper,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  These  amendments  change 
the  description  of  the  Casper,  Wyoming 
Control  Zone  and  Transition  Area.  The 
Casper  very  high  frequency  omni¬ 
directional  radio  range  and  tactical  air 
navigation  aid  (VORTAC)  is  not  located 
on  the  Casper  Airport.  According  to 
FAA  guidelines,  navigational  aids 
(NAVIDS)  not  located  within  the 
confines  of  the  airport  boundaries 
should  not  retain  that  airport’s  name. 
Therefore,  the  Casper  VORTAC  has 
been  renamed  Muddy  Mountain 
VORTAC.  This  action  amends  the 
Control  Zone  and  Transition  Area 
descriptions  where  “Casper”  appears  to 
read  “Muddy  Mountain." 

DATES:  Effective  date — 0901  UTC, 
October  20, 1988. 

Comments  must  be  received  on  or 
before  October  5, 1988. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  &  System 
Management  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No.  88- 
ANM-16, 17900  Pacific  Highway  South, 
C-68960,  Seattle,  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  88-ANM-16, 
17900  Pacific  Highway  South,  C-68966, 


Seattle,  Washington  98168,  Telephone: 
(206)  431-2535. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  these  actions  are  in  the  form 
of  a  final  rule,  which  involves  amending 
the  descriptions  of  the  Casper,  Wyoming 
Control  Zone  and  Transition  Area  that 
currently  have  “Casper"  in  their 
descriptions  to  read  “Muddy  Mountain", 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  When  the  comment  period 
ends,  the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  these  amendments  to 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  to  amend 
the  descriptions  of  the  Casper,  Wyoming 
Control  Zone  and  Transition  Area  to 
read  “Muddy  Mountain”  where 
“Casper”  appears.  The  circumstances 
which  create  the  need  for  this 
amendment  involve  matters  of  flight 
safety,  and  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 

In  view  of  the  close  and  immediate 
relationship  between  these  regulatory 
changes  and  safety  in  air  commerce,  I 
find  that  notice  and  public  procedure 
before  adopting  this  amendment  is 
contrary  to  the  public  interest 

Section(s)  71.171  and  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6D 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It  therefore — (1)  is  not  a  “major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones, 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  is  amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.171  [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

By  removing  “Casper"  wherever  it 
appears  and  substituting  “Muddy 
Mountain.” 

§71.181  [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

By  removing  “Casper”  wherever  it 
appears  and  substituting  “Muddy 
Mountain.” 

Issued  in  Seattle,  Washington,  on  August  5, 
1988. 

Francis  E.  Davis, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

[FR  Doc.  88-18736  Filed  8-17-88;  8:45  am] 
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14  CFR  Part  95 

[Docket  No.  25675;  Arndt  No.  345] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  August  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  207-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 


route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current  It,  therefore — (1)  is  not  a  “major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC  on  August  11, 
1988. 

Robert  L  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator.  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 

PART  95— [AMENDED] 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354  and  1510;  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12. 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  &  CHANGEOVER  POINTS 


AMENDMENT  345  EFFECTIVE 

FROM  TO  MEA 

§ 

§95.1001  DIRECT  ROilTES-U.S.95.239  RED  FEDERAL 
AIRWAY  39 

IS  AMENDED  TO  READ  IN  PART 

MINCHUMINA,  AK  NDB  ICE  POOL,  AK  NOB  4000 

§95.1001  DIRECT  ROUTES-U.S. 

IS  AMENDED  TO  READ  IN  PART 

BUFFALO,  NY  VORTAC  U.S.  CANADIAN  BORDER  3000 


DATE,  AUGUST  25,  1988 


FROM  TO  MEA 

§95.6002  VOR  FEDERAL  AIRWAY  2 

IS  AMENDED  TO  READ  IN  PART 

CLUNG,  NY  FIX  MONCK,  NY  FIX  6000 

ALBANY,  NY  VORTAC  MELRO,  NY  FIX  10000 

MELRO,  NY  FIX  *GRISY,  MA  FIX  10000 

*10000  -  MCA  GRISY  FIX,  W  BND 


§95.6006  VOR  FEDERAL  AIRWAY  6 

IS  AMENDED  TO  READ  IN  PART 

SELINSGROVE,  PA  VORTAC  ALLENTOWN,  PA  VORTAC  4000 

ALLENTOWN,  PA  VORTAC  SOLBERG,  NJ  VORTAC  3000 


BAHAMA  ROUTES 


21V  IS  AMENDED  BY  ADDING 


FREEPORT,  BF  VOR/DME 

*WALIK,  FL  FIX 

**4000 

*6000  -  MRA 

MAA-45000 

**1300  -  MOCA 

*WALIK,  FL  FIX 

PALM  BEACH,  FL  VORTAC  **2000 

*6000  -  MRA 

MAA-45000 

**1600  -  MOCA 

68V 

FORT  LAUDERDALE,  FL 

ABBER,  FL  FIX 

2000 

VOR/DME 

MAA-45000 

ABBER,  FL  FIX 

MUNRO,  BF  FIX 

*4000 

*1200  -  MOCA 

MAA-45000 

MUNRO.  BF  FIX 

FREEPORT,  BF  VOR/DME  *2000 

*1200  -  MOCA 

MAA-45000 

MARSH  HARBOUR.  BF  NDB 

NETTA,  BF  FIX 

*2000 

*1200 -MOCA 

MAA-45000 

NETTA,  BF  FIX 

NASSAU.  BF  VOR/DME 

*4000 

*1500  -  MOCA 

MAA-45000 

IS  AMENDED  TO  READ  IN  PART 

FREEPORT,  Bf  VOR/DME 

DEERS,  BF  FIX 

*2000 

*1200  -  MOCA 

MAA-45000 

DEERS.  BF  FIX 

TREASURE  CAY,  BF  VOR /  *2000 

DME 

*1200 -MOCA 

MAA-45000 

TREASURE  CAY,  BF  VOR / 

MARSH  HARBOUR.  BF 

*2000 

DME 

NDB 

*1200 -MOCA 

MAA-45000 

69V  IS  AMENDED  BY  ADDING 

FREEPORT,  BF  VOR/DME 

BENZI,  BF  FIX 

*4000 

*1200  -  MOCA 

MAA-45000 

BENZI,  BF  FIX  PALM  BEACH,  FL  VORTAC  *4000 

*1600 -MOCA  MAA-45000 


§95.6012  VOR  FEDERAL  AIRWAY  12 

IS  AMENDED  TO  READ  IN  PART 


WINSLOW,  AZ  VORTAC  ZUNI,  NM  VORTAC  9000 

FRANC,  MO  FIX  COLUMBIA.  MO  VOR/DME  2600 

COLUMBIA,  MO  VOR/DME  STITH,  MO  FIX  *2600 

*2000  -  MOCA 

STITH,  MO  FIX  FORISTELL,  MO  VORTAC  2600 


§95.6014  VOR  FEDERAL  AIRWAY  14 

IS  AMENDED  TO  READ  IN  PART 


FORISTELL,  MO  VORTAC  ST  LOUIS,  MO  VORTAC  2600 

ST  LOUIS,  MO  VORTAC  VANDALIA,  IL  VORTAC  2500 

ALBANY,  NY  VORTAC  MELRO,  NY  FIX  10000 

MELRO,  NY  FIX  *GRISY,  MA  FIX  10000 

*10000  -  MCA  GRISY  FIX.  W  BND 


§95.6023  VOR  FEDERAL  AIRWAY  23 

IS  AMENDED  TO  READ  IN  PART 

CLOVIS,  CA  VORTAC  BEREN,  CA  FIX  2100 

BEREN,  CA  FIX  WRAPS,  CA  FIX  *4000 

*3000  -  MOCA 

WRAPS,  CA  FIX  LINDEN,  CA  VORTAC  3000 

§95.6044  VOR  FEDERAL  AIRWAY  44 

IS  AMENDED  TO  READ  IN  PART 

COLUMBIA,  MO  VOR/DME  HODGS.  MO  FIX  2800 

HODGS,  MO  FIX  FORISTELL,  MO  VORTAC  *2800 

*2200  -  MOCA 

§95.6063  VOR  FEDERAL  AIRWAY  63 

IS  AMENDED  TO  READ  IN  PART 

SPRINGFIELD.  MO  VORTAC  ‘ROACH,  MO  FIX  3000 

*3200  -  MRA 
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FROM 

TO 

MEA 

§95.6063  VOR  FEDERAL  AIRWAY  63— Continued 

BARTI,  MO  FIX 

GIBSN,  MO  FIX 

3000 

GIBSN,  MO  FIX 

HALLSVILLE,  MO  VORTAC 

2700 

§95.6068  VOR  FEDERAL  AIRWAY  68 

IS  AMENDED  TO  READ  IN  PART 


FROM  TO 

§95.6205  VOR  FEDERAL  AIRWAY  205 

IS  AMENDED  TO  READ  IN  PART 

BRADLEY,  CT  VORTAC  PUTNAM,  CT  VOR/DME 
*2300  -  MOCA 

§95.6222  VOR  FEDERAL  AIRWAY  222 

IS  AMENDED  TO  READ  IN  PART 


MEA 


*3000 


TATAR,  TX  FIX 

SAN  ANTONIO,  TX 

4000 

VORTAC 

INDUSTRY,  TX  VORTAC 

SEALY,  TX  FIX 

2000 

SEALY,  TX  FIX 

HOBBY,  TX  VOR/DME 

2000 

§95.6076 

VOR  FEDERAL  AIRWAY  76 

IS  AMENDS)  TO  READ  IN  PART 


INDUSTRY,  TX  VORTAC  SEALY,  TX  FIX  2000 

SEALY,  TX  FIX  HOBBY,  TX  VOR/DME  2000 


INDUSTRY,  TX  VORTAC  SEALY,  TX  FIX  2000 

SEALY,  TX  FIX  HUMBLE,  TX  VORTAC  2000 

§95.6229  VOR  FEDERAL  AIRWAY  229 

IS  AMENDED  TO  READ  IN  PART 

MORTN,  NJ  FIX  DIXIE,  NJ  FIX  3000 

§95.6239  VOR  FEDERAL  AIRWAY  239 

IS  AMENDED  TO  READ  IN  PART 


§95.6155  VOR  FEDERAL  AIRWAY  155 

IS  AMENDED  TO  READ  IN  PART 

FLAT  ROCK,  VA  VORTAC  BROOKE,  VA  VORTAC  2000 


BNTON,  MO  FIX  HALLSVILLE.  MO  VORTAC  2800 

§95.6426  VOR  FEDERAL  AIRWAY  426 

IS  AMENDED  TO  DELETE 


§95.6175  VOR  FEDERAL  AIRWAY  175 

IS  AMENDED  TO  READ  IN  PART 


MALDEN,  MO  VORTAC 

BUNKS,  MO  FIX 

*4000 

*3000  -  MOCA 

VICHY,  MO  VORTAC 

ZIPUR,  MO  FIX 

*3000 

*2400  -  MOCA 

ZIPUR,  MO  FIX 

HALLSVILLE,  MO  VORTAC 

2600 

§95.6178 

VOR  FEDERAL  AIRWAY  178 

IS  AMENDED  TO  READ  IN  PART 


HALLSVILLE,  MO  VORTAC  BNTON,  MO  FIX  2800 

BNTON,  MO  FIX  VICHY,  MO  VORTAC  *2800 

*2200  -  MOCA 


§95.6198  VOR  FEDERAL  AIRWAY  198 

IS  AMENDED  TO  READ  IN  PART 


TATAR,  TX  FIX  SAN  ANTONIO,  TX  4000 

VORTAC 


ST  LOUIS,  MO  VORTAC  GIFTS,  IL  FIX  2500 

GIFTS,  IL  FIX  PAMER,  IL  FIX  *4000 

*2100  -  MOCA 


§95.6438  VOR  FEDERAL  AIRWAY  438 

IS  AMENDED  TO  READ  IN  PART 


DIFER,  AK  FIX  FORT  YUKON,  AK  VORTAC 

VIA  E  ALTER.  VIA  E  ALTER.  2300 


§95.6504  VOR  FEDERAL  AIRWAY  504 

IS  AMENDED  TO  DELETE 


NAPOLEON,  MO  VORTAC 

*  OCT AM,  MO  FIX 

2700 

*4000  -  MRA 

OCTAM,  MO  FIX 

FRANC,  MO  FIX 

*2700 

*2100  -  MOCA 

FRANC,  MO  FIX 

HYPOE,  MO  FIX 

4000 

HYPOE,  MO  FIX 

JEFFERSON  CITY,  MO 
VOR/DME 

2600 

JEFFERSON  CITY,  MO  VOR / 

GUTHS,  MO  FIX 

3000 

DME 

GUTHS,  MO  FIX 

RAPPE,  MO  FIX 

4000 

RAPPE,  MO  FIX 

HEMAN.  MO  FIX 

2600 

HEMAN,  MO  FIX 

FORISTELL,  MO  VORTAC 

*2700 

*2200  -  MOCA 
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FROM  TO  MEA  MAA 

§95.7030  JET  ROUTE  NO.  30 

IS  AMENDED  TO  READ  IN  PART 

APPLETON,  OH  VORTAC  BUCKO,  WV  FIX  20000  39000 


§95.7036  JET  ROUTE  NO.  36 


IS  AMENDED  TO  READ  IN  PART 


DUNKIRK,  NY  VORTAC 
MINEO,  PA  FIX 


MINEO,  PA  FIX 

LAKE  HENRY,  PA  VORTAC 


18000  45000 

18000  23000 


§95.7037  JET  ROUTE  NO.  37 


GORDONSVILLE,  VA  VORTAC 
BROOKE.  VA  VORTAC 


IS  AMENDED  TO  READ  IN  PART 

BROOKE,  VA  VORTAC 
COYLE,  NJ  VORTAC 


18000  45000 

18000  45000 


§95.7064  JET  ROUTE  NO.  64 


FARMINGTON,  NM  VORTAC 
PUEBLO.  CO  VORTAC 


IS  AMENDED  TO  READ  IN  PART 

PUEBLO,  CO  VORTAC 
HILL  CITY,  KS  VORTAC 


20000  45000 

18000  45000 


§95.7082  JET  ROUTE  NO.  82 


JAMESTOWN,  NY  VOR/DME 


IS  AMENDED  TO  READ  IN  PART 

ALBANY,  NY  VORTAC 


18000  40000 


§95.7102  JET  ROUTE  NO.  102 


ZUNI,  NM  VORTAC 
GALLUP,  NM  VORTAC 


IS  AMENDED  TO  READ  IN  PART 

GALLUP.  NM  VORTAC 
ALAMOSA,  CO  VORTAC 


18000  45000 

18000  45000 


§95.7142  JET  ROUTE  NO.  142 


SOCORRO,  NM  VORTAC 
ANTON  CHICO,  NM  VORTAC 


IS  AMENDED  TO  READ  IN  PART 

ANTON  CHICO,  NM  VORTAC 
BORGER,  TX  VORTAC 


18000  45000 

18000  45000 


§95.7186  JET  ROUTE  NO.  186 


31302  Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18, 1988  /  Rules  and  Regulations 


FROM 

TO 

MEA 

MAA 

§95.7186  JET  ROUTE  NO.  186— Continued 

IS  AMENDED  TO  READ 

TOCCOA,  GA  VORTAC 

SNOWBIRD,  TN  VORTAC 

SNOWBIRD,  TN  VORTAC 

APPLETON,  OH  VORTAC 

18000 

18000 

45000 

45000 

§95.7197  JET  ROUTE  NO.  197 

IS  AMENDED  TO  READ  IN  PART 

DOVE  CREEK.  CO  VORTAC 

HUGO,  CO  VORTAC 

#33000 

45000 

#MEA  IS  ESTABLISHED  WITH  GAP 

95-115  NM  FROM  DOVE  CREEK. 

HUGO,  CO  VORTAC 

GOODLAND,  KS  VORTAC 

18000 

45000 

§95.7231  JET  ROUTE  NO.  231 

IS  ADDED  TO  READ 


ST  JOHNS.  AZ  VORTAC 
ANTON  CHICO,  NM  VORTAC 


ANTON  CHICO,  NM  VORTAC 
LIBERAL,  KS  VORTAC 


18000  45000 

18000  45000 
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§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 

AIRWAY  SEGMENT  CHANGEOVER  POINTS 

FROM  TO  DISTANCE  FROM 

V-2 

IS  AMENDED  TO  DELETE 

BUFFALO,  NY  VORTAC  ROCHESTER,  NY  VORTAC  34  BUFFALO 

V-23 

IS  AMBOB)  TO  READ  IN  PART 

CLOVIS,  CA  VORTAC  LINDEN.  CA  VORTAC  42  CLOVIS 

V-68 

IS  AMENDS  BY  ADDING 

JUNCTION,  TX  VORTAC  SAN  ANTONIO,  TX  VORTAC  51  JUNCTION 

V-198 

IS  AMENDS)  BY  ADDING 

JUNCTION,  TX  VORTAC  SAN  ANTONIO,  TX  VORTAC  51  JUNCTION 
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§95.8005  JET  ROUTES  CHANGEOVER  POINTS 

AIRWAY  SEGMENT  CHANGEOVER  POINTS 

FROM  TO  DISTANCE  FROM 

J-36 

IS  AMENDED  BY  ADDING 

DUNKIRK,  NY  VORTAC  LAKE  HENRY,  PA  VORTAC  130  DUNKIRK 


J-64 

IS  AMENDED  BY  ADDING 

FARMINGTON,  NM  VORTAC  PUEBLO.  CO  VORTAC  93  FARMINGTON 

J-197 

IS  AMBiOED  BY  ADDING 

DOVE  CREEK,  CO  VORTAC  HUGO,  CO  VORTAC  105  DOVE  CREEK 

J-220 

IS  AMENDED  TO  READ  IN  PART 

ARMEL,  VA  VORTAC  STONYFORK,  PA  VORTAC  122  ARMEL 

[FR  Doc.  88-18737  Filed  8-17-88;  8:45  am] 

BILL! NO  CODE  4910-13-C 
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14  CFR  Part  97 

[Docket  No.  25672;  Arndt  No.  1780] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective :  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAP3,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 


Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  207-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  .regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 


SLAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedures  before  adopting  these  SLAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979;  and  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  For  the  same  reason,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  August  5, 
1988. 

Robert  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows; 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421,  and 
1510;  49  U.S.C.  106(g)  (revised,  Pub.  L  97-449, 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 

§5  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS /DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 
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.  .  .  Effective  October 20, 1908 
Lincoln,  Du — Logan  Country,  VOR  RWY  3, 
Arndt  S 

Lincoln,  IL — Logan  Country,  NDB  RWY  21, 
Arndt  5 

Wahoo,  NE— Wahoo  Muni,  NDB  RWY  20, 
Arndt  2 

.  .  .  Effective  October  6, 1988 
Bismarck,  ND — Bismarck  Muni,  VOR-A, 
Arndt.  19 

Bismarck,  ND— Bismarck  Muni,  NDB  RWY 
31,  Arndt  30 

Bismarck,  ND — Bismarck  Muni,  ELS  RWY  13, 
Arndt.  2 

Bismarck,  ND — Bismarck  Muni,  ILS  RWY  31, 
Arndt  32 

Bismarck,  ND — Radar-1,  Arndt  1 
.  .  .  Effective  September 22, 1988 
San  Francisco,  CA — San  Francisco  Inti,  ILS 
RWY  28L,  Arndt  18 

San  Francisco,  CA — San  Francisco  Inti,  ILS 
RWY  201,  AmdtS 

Cadillac,  Ml — Wexford  County,  NDB  RWY  7, 
Arndt  10,  CANCELLED 
Cadillac,  MI— Wexford  County.  NDB  RWY  7. 
Orig. 

Cadillac,  MI — Wexford  County,  NDB  RWY 
25,  Arndt  8,  CANCELLED 
Cadillac,  MI— Wexford  County,  NDB  RWY 
25,  Orig. 

Cadillac,  MI — Wexford  County,  MLS  RWY 
25.  Arndt  3 

Cadillac,  MI— Wexford  County.  RNAV  RWY 
7,  Arndt  6 

Cadillac,  MI— Wexford  County.  RNAV  RWY 
25,  Arndt.  5 

Fremont,  NE — Fremont  Muni,  NDB  RWY  13, 
Amdt5 

Plattsmouth,  NE — Plattsmouth  Muni,  NDB 
RWY  34,  Arndt  3 

Wayne,  NE — Wayne  Muni,  NDB  RWY  22, 
Arndt.  2 

Shirley,  NY — Brookhaven,  ILS  RWY  8,  Orig. 
Marion,  OH — Marion  Muni,  VOR  RWY  24, 
Arndt  5 

Marion.  OH— Marion  Muni,  NDB  RWY  12. 
Arndt.  3 

Newport,  RI — Newport  State,  LOC  RWY  22. 
Arndt.  4 

Greer,  SC — Greenville-Spartanburg,  ILS  RWY 
3,  Arndt.  19 

Brownwood,  TX — Brownwood  Muni,  VOR 
RWY  17,  Arndt.  10 

Brownwood,  TX — Brownwood  Muni,  VOR/ 
DME  RWY  35,  Orig. 

Brownwood,  TX — Brownwood  Muni,  LOC 
RWY  17,  Arndt  3 

Fort  Worth,  TX— Oak  Grove  VOR/DME-A, 
Arndt.  2.  CANCELLED 

Fort  Worth,  TX— Oak  Grove,  RNAV  RWY  35, 
Orig^  CANCELLED 

.  .  .  Effective  July  28, 1988 
Culpeper,  VA — Culpeper  Country,  NDB- A, 
Arndt.  1 

The  FAA  published  an  Amendment  in 
Docket  No.  25641,  Arndt.  No.  1377  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  53 
FR  No.  133,  Page  28234;  dated  Tuesday,  July 
12, 1988)  under  $  97.25  effective  August  25, 
1988,  which  is  hereby  amended  as  follows: 
Roxboro,  NC— Person  County.  LOC  RWY  6, 
Orig.,  EFF  August  25. 1988  is  hereby 
rescinded. 


The  FAA  published  an  Amendment  in 
Docket  No.  25668,  Arndt  No.  1379  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  53 
FR  No.  148,  Page  29001;  dated  Tuesday, 
August  21, 1988,  under  §  97.27  effective 
Sepember  22, 1988  which  is  hereby  amended 
as  follows: 

Shishmaref,  New  Shishmaref,  NDB  RWY  5, 
Orig. 

Shishmaref,  New  Shishmaref,  NDB  RWY  23, 
Orig.,  effective  dates  should  read  October 
2ft  1908. 

[FR  Doc.  88-18738  Filed  8-17-88;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  IS 

[DM.9149] 

OgHvy  &  Mather  International,  Inc.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Modifying  order. 

SUMMARY:  The  Federal  Trade 
Commission  has  modified  a  portion  of  a 
1983  consent  order  (48  FR  2310]  with  The 
Ogilvy  Group,  fee.,  formerly  Ogilvy  4 
Mather  International,  Inc.,  the 
advertising  agency  for  Thompson 
Medical  Co.,  Inc.,  the  makers  of  the 
topically  applied  analgesic 
"Aspercreme”,  by  making  two 
modifications  in  accordance  with 
paragraph  eight  of  die  consent  order  so 
that  the  Ogilvy  order  matches  die 
language  in  the  Thompson  order. 

DATES:  Consent  Order  issued  Jan.  4, 

1983.  Modified  Order  issued  May  24, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Justin  Dingfelder  or  Terrence  Boyle, 
FTC/S-4631,  Washington,  DC  20580. 
(202)  326-3017  or  326-3016. 

SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  Ogilvy  &  Mather  International, 
Inc.  The  prohibited  trade  practices  and/ 
or  corrective  actions,  as  codified  under 
16  CFR  Part  13,  as  set  forth  at  48  FR 
2316,  remain  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Advertising,  Drugs,  Trade  practices. 

(Sec.  a  38  Stat  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat  719,  as  amended;  15 
U.S.C.  45. 52) 

BEFORE  FEDERAL  TRADE 
COMMISSION 

Commissioners:  Daniel  Oliver,  Chairman, 
Terry  Calvani,  Mary  L.  Azcuenaga,  Andrew  J. 
Strenio,  Jr. 


[Docket  No.  9149] 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  and  Desist  Order 

In  the  Matter  of  Ogilvy  A  Mather 
International  Inc.,  a  corporation. 

On  February  5, 1981,  the  Commission 
issued  its  complaint  in  this  proceeding 
alleging  that  Thompson  Medical  Co., 

Inc.  (“Thompson”),  and  its  advertising 
agency,  Ogilvy  &  Mather  International, 
Inc.  (“Ogilvy’’],  had  made  false  and 
deceptive  representations  in  advertising 
materials  for  Thompson’s  over-the- 
counter  topically  applied  analgesic 
“Aspercreme”  in  violation  of  section  5 
of  the  F.T.C.  Act  15  U.S.C.  45  (“section 
5”).  On  October  4, 1982,  the  Commission 
accepted  from  Ogilvy  an  “Agreement 
Containing  Consent  Order  to  Cease  and 
Desist”  for  public  comment  and  on 
January  4, 1983,  issued  the  negotiated 
consent  order.  The  litigation  against 
Thompson  continued. 

Paragraph  8  of  the  Ogilvy  consent 
agreement  specified  that: 

8.  No  part  or  provision  of  this  Order  shall 
become  binding  upon  respondent  until  the 
effective  date  of  a  final  order  to  cease  and 
desist  against  Thompson  Medical  Company, 
Inc.  or  its  successors  or  assigns.  If  a  final 
order  against  Thompson  Medical  Company, 
Inc.  in  this  proceeding  contains  a  provision 
different  from  the  provision  that 
correspond[s]  to  the  provision  in  Part  1(A)  of 
this  Order  or  contains  a  definition  of 
“competent  and  reliable  scientific  or  medical 
evidence"  that  differs  from  Part  II  of  this 
Order,  then  this  Order  shall  be  reopened  for 
the  sole  purpose  of  conforming  said  provision 
or  said  definition  in  this  Order  with  the 
corresponding  provision  or  definition  in  the 
Thompson  Medical  Company,  Inc.  order.  In 
the  event  that  the  Complaint  in  this  matter 
against  Thompson  Medical  Company,  Inc.  is 
dismissed  in  whole,  then  the  Commission, 
upon  the  application  of  respondent,  shall  set 
aside  this  Order. 

On  November  24, 1984,  the 
Commission  issued  a  cease-and-desist 
order  against  Thompson.  104  F.T.C.  648. 
Thompson  petitioned  for  review  of  the 
order,  which  was  affirmed  by  the  Court 
of  Appeals.  791  F.2d  189  (DC  Or.  1986). 
Thompson  then  petitioned  for  certiorari, 
and  the  Commission’s  order  became 
final  in  early  1987  after  the  Supreme 
Court  denied  that  petition.  107  S.CL  1289 
(1987).  Consistent  with  Paragraph  8  of 
the  Ogilvy  consent  agreement  the 
Commission’s  order  against  Ogilvy 
became  effective  at  the  same  time  as  the 
Thompson  order. 

On  November  17, 1987,  Ogilvy  filed  a 
request  that  the  Commission  reopen  this 
proceeding  and  modify  the  1983  consent 
order  against  Ogilvy.  The  request  cites 
Paragraph  8  of  the  "Agreement 
Containing  Consent  Order  to  Cease  and 
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Desist”  ("consent  agreement”)  as 
justification  for  certain  modifications  to 
Parts  IA  and  n  of  the  order  and  also 
asserts  that  changed  conditions  of  fact 
and  law  and  the  public  interest  justify 
modification  of  other  parts  of  the  order. 

The  Commission’s  order  against 
Ogilvy  comprises  seven  parts.  Part  I 
prohibits  respondent  from 
misrepresenting  the  ingredients  of  any 
drug  product,  from  misrepresenting  that 
any  drug  product  is  new  or  involves  any 
new  principle,  and  from  misrepresenting 
any  test  or  study  of  any  drug  product  or 
the  effectiveness  of  any  drug  product 
Part  n  of  the  order  prohibits  certain 
effectiveness  and  side  effect  claims  for 
any  topically  applied  drug  product 
unless  the  claims  are  substantiated. 

Parts  III,  IV,  V  and  VII  of  the  order 
impose  record-keeping  requirements  and 
mandate  notification  of  the  Commission 
concerning  corporate  changes  and 
distribution  of  copies  of  the  order  and 
require  submission  of  compliance 
reports.  Part  VI  of  the  order  states  that 
the  order  does  not  apply  to  three  named 
corporate  subsidiaries  of  Ogilvy. 

Ogilvy  first  seeks  modifications  of 
Parts  IA  and  II  of  the  order,  which  it 
believes  should  be  granted  on  the  basis 
of  Paragraph  8  of  its  consent  agreement, 
quoted  above.  The  modification  to  Part 
IA  would  replace  the  current  language 
banning  use  of  the  tradename 
“Aspercreme”  for  a  product  that  does 
not  contain  therapeutically  significant 
quantities  of  aspirin  with  language 
permitting  use  of  that  tradename  for 
such  a  product,  provided  the  advertising 
and  labeling  using  the  tradename 
“clearly  and  prominently  disclose  that 
the  product  does  not  contain  aspirin.” 
The  modified  language  would  include 
explicit  directions  concerning  the 
permissible  disclosures  for  television, 
radio  and  print  advertising  and  for 
labels.  The  requested  modifications  to 
Part  IA  of  the  order  will  conform  a 
portion  of  the  order  against  Ogilvy 
covered  by  Paragraph  8  of  Ogilvy’s 
consent  agreement  to  the  parallel 
Thompson  language,  and  the 
Commission  agrees  that  the  changes  are 
justified. 

Ogilvy  also  requests  that  the 
Commission  modify  to  reflect  the 
Thompson  decree  the  language  in  Part  II 
of  the  order  requiring  that  clinical 
studies  conform  to  the  requirements  set 
forth  in  21  CFR  Parts  314  and  330. 
Ogilvy’s  proposed  order  would  require 
clinical  studies  to  conform  to 
“acceptable  designs  and  protocols.” 
This  change  too  will  conform  a  portion 
of  the  Ogilvy  order  covered  by 
Paragraph  8  of  the  consent  agreement  to 
the  parallel  provision  of  the  Thompson 


order,  and  the  Commission  agrees  that  it 
is  justified. 

Ogilvy  further  requests  that  Part  VI  of 
the  order  be  modified.  Part  VI  of  the 
present  order  excepts  from  the  scope  of 
the  decree  “three  subsidiary 
corporations  wholly  owned  by 
respondent  unless  a  product  otherwise 
covered  by  the  order  is  assigned  or 
transferred  from  respondent  to  one”  of 
them.  Ogilvy  seeks  to  except  two 
additional  subsidiaries  from  the  scope  of 
the  order.  One,  Rolf  Warner  Rosenthal, 
Inc.,  was  acquired  after  the  order  was 
issued  and  specializes  in  advertising  of 
prescription  drugs  to  health  care 
professionals.  The  other,  Euramerica, 
Inc.,  did  not  engage  in  advertising  at  the 
time  the  order  was  issued,  but  now 
performs  some  advertising  activities. 
Ogilvy  asserts  that  both  subsidiaries  are 
"independent”  and  that  the  “intent  of 
Part  VI  is  to  exempt  all  independent 
Ogilvy  subsidiaries."  Request  for 
Modification  at  9. 

Ogilvy  asserts  that  its  acquisition  of 
Rolf  Warner  Rosenthal,  Inc.,  and  its 
conversion  of  Euramerica,  Inc.,  to  an 
advertising  subsidiary  constitute 
changed  facts  that  under  section  5 
require  the  Commission  to  reopen  and 
modify  the  order.  Nothing  in  the  consent 
agreement  and  order  suggests  that  the 
Commission’s  intent  to  exempt 
“independent”  subsidiaries.  Ogilvy  has 
not  suggested  any  other  reason  to 
construe  the  order  this  way,  nor  does  it 
suggest  what  an  "independent” 
subsidiary  is  under  the  terms  of  the 
order.  Nothing  in  the  consent  agreement 
or  the  order  compels  the  Commission  to 
exempt  additional  subsidiaries  of  Ogilvy 
simply  on  a  showing  that  they  exist  The 
acquisition  of  Rolf  Warner  Rosenthal, 
Inc.,  and  the  conversion  of  Euramerica 
are  not  therefore,  changes  of  fact  that 
require  granting  Ogilvy’s  request  for 
modification. 

Absent  a  showing  of  changed  fact  or 
law,  the  Commission  may  modify  its 
orders  if  it  concludes  that  to  do  so 
would  be  in  the  public  interest.  To  meet 
its  burden  in  this  respect  Ogilvy  must 
show  that  if  the  two  additional 
subsidiaries  are  not  exempted  from  the 
order,  it  will  sustain  competitive  harm 
that  is  greater  than  or  different  from  the 
harm  that  it  reasonably  might  have 
expected  at  the  time  it  agreed  to  the 
consent  order.  See,  e.g.,  Damon  Corp., 
101  F.T.C.  689  (1983)  (show  cause  order). 
Ogilvy  has  not  carried  this  burden. 
Indeed,  it  has  shown  only  that  whatever 
harm  the  two  new  subsidiaries  will 
sustain  is  the  same  as  that  currently 
being  suffered  by  the  company  itself. 
According  to  Ogilvy,  that  alleged  harm 
stems  principally  from  the  fact  that  the 


Ogilvy  order  is  less  stringent  than 
certain  orders  in  subsequent  and 
unrelated  Commission  cases  against 
competing  advertising  agencies. 

Ogilvy  submitted  an  affidavit  from  its 
Chairman  stating  that  current  clients 
have  “expressed  concern  over  the 
breadth  of  Ogilvy’s  order”  (Phillips  Aff. 

1 8)  and,  specifically,  that  “the  breadth 
of  the  order  will  chill  Ogilvy's  creative 
efforts  *  *  *  as  Ogilvy  seeks  to  avoid 
even  the  possibility  of  a  civil  penalty 
proceeding.”  Phillips  Aff.  f  9.  The 
company  also  has  stated  that  the  harm 
that  would  be  suffered  by  the  two  new 
subsidiaries  if  the  Commission  refused 
to  extend  the  current  exemption  would 
be  the  same  as  that  being  sustained  by 
Ogilvy  itself. 

The  Commission  concludes  that 
Ogilvy  has  provided  no  reason  to  treat 
the  two  subsidiaries  differently  from  the 
company  itself.  Nor  has  Ogilvy  shown 
that  such  harm  as  it  has  alleged  is 
different  from,  or  more  severe  than,  it 
reasonably  might  have  anticipated  at 
the  time  the  order  issued.  We  therefore 
decline  to  grant  the  modification 
expanding  the  subsidiary  exemption. 

Ogilvy  also  seeks  modification  of 
several  other  portions  of  its  order  to 
conform  it  to  the  Thompson  decree. 
These  modifications  are  not  covered  by 
Paragraph  8  of  the  consent  agreement 
because  they  do  not  appear  in  the  parts 
of  the  order  to  which  that  paragraph  is 
expressly  directed.  Ogilvy  argues  that 
these  modifications  are  justified  based 
on  the  Commission’s  action  in  Benton  Sr 
Bowles,  Inc.,  82  F.T.C  1437  (1973),  102 
F.T.C  1837  (1983).  In  that  case,  the 
Commission  issued  similar  complaints 
against  an  advertiser.  Sterling  Drug  Co., 
and  Benton  &  Bowles,  one  of  its 
advertising  agencies.  Benton  &  Bowles 
agreed  to  a  consent  order,  but  Sterling 
continued  to  litigate  and  ultimately 
prevailed  with  respect  to  some  of  the 
allegations.  The  Commission  dismissed 
those  portions  of  the  Sterling  complaint 
and  then  vacated  the  Benton  Sr  Bowles 
consent  order  because  it  had  derived 
from  the  portions  of  the  Benton  Sr 
Bowles  complaint  that  were  the  same  as 
the  portions  dismissed  in  Sterling. 

This  part  of  the  company’s  request  for 
modification  would  effect  the  following 
changes  in  the  order: 

Part  IC:  Deletion  of  bans  on  certain  claims 
concerning  efficacy  based  on  the  newness  of 
drug  or  newness  of  mechanical  principles; 
leaving  in  effect  ban  on  claims  concerning 
efficacy  based  on  new  scientific  principles, 
adding  the  limiting  description  “over-the- 
counter"  to  modify  “drug”  and  revising  the 
existing  geographic  limitation  to  conform  to 
the  Thompson  language:  i.e.,  “available  for 
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purchase  in  the  United  States"  rather  than 
“nationally  available  for  purchase;" 

Parts  DC  and  D:  Deletion  of  bans  on  certain 
claims  concerning  side  effects; 

Part  IF:  Deletion  of  ban  on  claims  made 
without  substantiation  concerning  the  mode 
of  action  by  which  a  drug  treats  a  condition; 

Parts  DA  and  B:  Deletion  of  coverage  in 
provision  banning  deceptive  effectiveness 
claims  of  claims  relating  to  a  drug's  ability  to 
treat  or  relieve  “any  other  disease  or 
condition"  in  addition  to  "symptoms  of  any 
musculoskeletal  disorder; 

Parts  IB  and  D:  Deletion  of  redundant 
prohibitions  concerning  misrepresentations 
as  to  the  presence  of  an  ingredient  and 
substitution  of  the  combined  provision  in  Pert 
ID  of  the  Thompson  order;  and 

Part  VII:  Substituting  the  Thompson 
requirement  for  filing  compliance  reports 
within  60  days  of  service  “and  at  such  other 
times  as  the  Commission  may  require”  for  the 
present  requirement  that  they  be  filed  within 
60  days  after  the  order  becomes  final  and 
“annually  thereafter  for  three  years." 

As  in  the  Commission's  decision 
vacating  the  Benton  Er  Bowles  order,  the 
dismissal  of  certain  allegations  in  the 
Thompson  complaint  is  a  change  of  law 
that  requires  modifying  those  parts  of 
the  order  that  relate  to  the  complaint 
allegations  that  were  dismissed  The 
Commission  agrees,  therefore,  that  the 
changes  described  above  relating  to 
Parts  IC  and  IIC  and  D  are  appropriate. 

The  remaining  modifications 
described  above  do  not  relate  to 
complaint  allegations  that  were 
dismissed,  but  rather,  to  allegations  that 
resulted  in  less  rigorous  order  provisions 
in  the  Thompson  decree  than  those 
agreed  to  by  Ogilvy.  Although  these 
modifications  do  not  stem  from 
dismissed  complaint  allegations,  Ogilvy 
appears  to  argue  that  Benton  &  Bowles 
is  controlling  precedent.  It  also  argues 
that  “as  a  matter  of  fundamental 
fairness  Ogilvy  should  not  be  punished 
more  severely  than  the  advertiser." 
Request  for  Modification  at  20.  We  do 
not  adopt  either  of  these  proffered 
justifications  for  the  requested  changes. 

The  Commission's  action  in  Benton  Sr 
Bowles  does  not  compel  us  to  conform 
the  orders  of  advertising  agencies  and 
their  advertisers  except  in  the  narrow 
circumstances  in  which  the  complaint 
allegations  against  the  advertiser  were 
replicated  in  the  complaint  against  the 
agency,  where  the  allegations  in  the 
advertiser’s  complaint  were  dismissed, 
and  where  the  record  showed  no  basis 
for  imposing  disparate  relief  on  the  two 
parties.  We  therefore  decline  to  grant 
these  modifications  on  the  basis  of  that 
decision. 

We  also  do  not  subscribe  to  the 
notion  that  “fundamental  fairness” 
necessarily  compels  the  Commission,  as 
a  general  matter,  to  conform  its  orders 
against  advertisers  and  their  advertising 


agencies.  Each  respondent  stands  on  its 
own,  and  the  Commission  may  decide 
that  it  is  appropriate  to  impose  more 
stringent  order  provisions  for  either  the 
advertiser  or  its  agency.  The  only 
restriction  is  that  the  relief  against  any 
party  must  be  reasonably  related  to  the 
unlawful  conduct  found.  Jacob  Siegel 
Co.  v.  FTC,  327  U.S.  608,  611-13  (1946); 
see  also  FTC  v.  National  Lead  Co.,  352 
U.S.  419,  428-31  (1957);  FTC  v.  Ruberoid 
Co.,  343  U.S.  470,  473  (1952). 

Paragraph  8  of  Ogilvy’s  consent 
agreement  specifies  two  portions  of  its 
consent  order  that  were  to  be  modified 
to  conform  to  any  more  lenient  language 
that  subsequently  might  be  made 
applicable  to  Thompson.  The  company 
has  not  shown  why,  at  this  time,  the 
Commission  should  ignore  the  expressly 
limited  language  in  Paragraph  8  and 
modify  other  provisions  in  the  order 
absent  a  demonstration  that  the 
modifications  are  justified  on  grounds  of 
changed  fact  or  law  or  the  public 
interest.  As  explained  elsewhere  in  this 
order,  the  Commission  has  concluded 
that  Ogilvy  has  not  shown  that  the 
current  order  is  causing  it  any  harm  that 
is  different  from  or  more  severe  than  it 
reasonably  could  have  anticipated  when 
it  signed  the  consent  agreement. 
Therefore,  we  have  decided  to  deny  the 
company’s  request  for  these  changes. 

Finally,  Ogilvy  requests  modification 
of  the  preamble  to  Part  I  of  the  order — 
language  not  covered  by  Paragraph  8  of 
the  consent  agrement — to  limit  the  scope 
of  its  coverage  even  more  narrowly  than 
the  scope  of  the  order  against 
Thompson.  The  Ogilvy  order  applies  to 
all  “drugs.”  The  Thompson  order  applies 
to  all  “OTC  drugs."  Ogilvy  seeks  to  have 
this  language  modified  to  cover  only 
“OTC  topically  applied  analgesic 
drugs.”  It  argues  that  this  request  is 
warranted  because  the  coverage  of  the 
orders  against  two  of  the  three 
advertising  agencies  in  the 
Commission's  recent  "analgesics" 
cases  1  and  the  coverage  of  the  order 
against  Sterling  Drug,  one  of  the 
advertisers,  were  limited  to  “internal 
analgesic  drugs.”  a 


1  American  Home  Products  Corp.,  98  F.T.C.  136 
(1981);  Bristol-Myers  Co..  102  F.T.C.  21  (1983); 
Sterling  Drug.  Inc.,  102  F.T.C  395  (1983). 

*  Although  the  order  against  Sterling  is  limited  to 
“internal  analgesic  drugs,”  the  order  against  its 
advertising  agency,  Dancer-Fitzgerald-Sampie 
("Dancer"),  contains  the  same  “all  OTC  drug" 
coverage  as  the  order  in  Thompson.  98  F.T.C  1 
(1980).  The  Commission  dismissed  the 
Administrative  Law  Judge's  order  against  a  second 
advertising  agency  in  Sterling  Drug.  102  F.T.C  at 
791. 


The  Commission’s  decision  to  limit 
the  orders  in  the  “analgesics”  cases 
relied  on  by  Ogilvy  is  not  a  change  of 
fact  or  law  that  would  require 
modification  of  the  scope  of  the  Ogilvy 
order.  The  order  against  American 
Home  Products  Corp.  and  its  advertising 
agency,  C.T.  Clyne,  which  covered  a 
more  narrow  range  of  products,  was 
issued  in  September,  1981,  well  before 
the  Ogilvy  consent  order.  The  mere  fact 
that  the  Commission  issues  different 
orders  in  cases  egainst  different 
companies  at  different  times  does  not 
justify  conforming  earlier  orders  to  those 
issued  later.  The  Commission  decides 
each  matter  on  its  own  merits  and 
structures  the  relief  mandated  to  fit  the 
circumstances. 

The  Commission  determines  the 
product  coverage  in  a  particular  order 
based  on  a  number  of  considerations 
related  to  the  facts  of  each  specific  case 
such  as  the  extent  of  the  respondent's 
unlawful  conduct,  whether  the 
respondent  knew  or  should  have  known 
that  its  conduct  was  improper  or 
unlawful  and  the  perceived  need  for 
fencing-in  relief.  Here,  Ogilvy  consented 
to  its  order,  including  the  present 
product  coverage,  at  a  time  when  it 
should  have  known  that  the  product 
coverage  in  that  order  was  broader  than 
that  contained  in  American  Home 
Products.  Some  months  after  issuance  of 
Ogilvy’s  consent  order,  the  Commission 
issued  its  orders  against  Bristol-Myers, 
Sterling  Drug  and  certain  of  their 
advertising  agencies. 

The  scope  of  product  coverage  is 
always  an  important  question  in 
Commission  orders  that  prohibit 
deceptive  advertising.  The  fact  that  the 
Commission  chose  to  impose  broader 
orders  on  some  and  more  narrow  orders 
on  others  indicates  that  the  Commission 
decided  it  was  appropriate  to  treat  the 
companies  differently.  Ogilvy  has 
presented  nothing  to  suggest  that  we 
should  go  behind  that  determination. 

The  mere  fact  that  several  of  those 
orders,  like  the  order  against  American 
Home  Products  and  C.T.  Clyne,  included 
more  limited  product  coverage  than  that 
in  the  Ogilvy  and  Thompson  decrees  is 
not  a  change  of  law  or  fact  sufficient 
under  section  5  to  require  reopening  of 
Ogilvy’s  consent  and  conforming  it  to 
the  more  favorable  “analgesics”  orders. 
This  is  particularly  true  in  light  of  the 
different  product  coverage  provisions  in 
the  “analgesics”  cases  themselves.  As 
already  noted,  the  product  coverage  in 
the  order  against  Dancer  in  the  Sterling 
Drug  case  is  the  same  as  that  in 
Thompson,  although  the  orders  against 
Sterling  Drug  itself,  and  Ted  Bates  and 
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Young  &  Rubicam  in  Bristol-Myers,  for 
example,  are  not  See  note  2,  supra. 

Ogilvy  also  has  submitted  the 
affidavit  of  its  Chairman  in  support  of 
this  portion  of  the  company’s  request  for 
modification.  That  affidavit  states  that 
“(ajs  a  result  of  its  much  broader  order, 
Ogilvy’s  ability  to  compete  against  those 
agencies  has  been  threatened.”  Aff.  at 
d  7.  It  also  states  that  “[a]  number  of 
Ogilvy’s  clients  have  expressed  concern 
over  the  breadth  of  Ogilvy’s  order”  [Id. 
at  8),  and  that  its  clients  “are 
concerned  that  the  breadth  of  Ogilvy's 
order  will  chill  Ogilvy’s  creative  efforts 
with  respect  to  all  drug  products  as 
Ogilvy  seeks  to  avoid  even  the 
possibility  of  a  civil  penalty.”  Id.  at  9. 
These  statements  are  conclusory  and 
self-serving.  They  do  not  demonstrate 
that  the  current  order  has  imposed  on 
Ogilvy  significant  harm  that  could  not 
reasonably  have  been  anticipated  at  the 
time  the  company  agreed  to  its  terms, 
and  they  offer  no  information  relating  to 
actual,  as  opposed  to  speculative, 
competitive  injury.  Such  information 
would  have  had  a  bearing  on  the 
possible  public  interest  in  granting  the 
modification. 

Under  the  FTC  Act  and  the 
Commission’s  rules,  a  Commission  order 
need  not  be  altered  unless  the 
respondent  demonstrates  a  change  of 
law  or  fact  requiring  the  modification  or 
the  Commission  decides  that  the  public 
interest  warrants  the  changes  sought. 
Ogilvy  has  failed  to  carry  its  burden  in 
this  respect,  and  the  Commission, 
therefore,  declines  to  grant  this  portion 
of  Ogilvy’s  request.  Similarly,  we 
decline  to  grant  Ogilvy’s  request  that  the 
product  scope  of  Ogilvy’s  order  be 
modified  “at  a  minimum”  to  read  “OTC 
drugs”  as  to  Part  I  and  "OTC  topical 
analgesic  drugs”  as  to  Part  II. 

For  the  reasons  above,  the 
Commission  has  decided  that  some  of 
the  modifications  proposed  by  Ogilvy 
are  appropriate  Accordingly, 

It  is  ordered  that  this  proceeding  be, 
and  it  hereby  is,  reopened  and  that  the 
order  therein  against  Ogilvy  &  Mather 
International,  Inc.,  be  modified  to  read 
as  follows: 

Order 

Part  I 

It  is  ordered  that  respondent  Ogilvy  & 
Mather  International,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  representatives,  agents  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
labeling,  advertising,  offering  for  sale, 
sale  or  distribution  of  any  over-the- 
counter  “drug,"  as  that  term  is  defined 


in  the  Federal  Trade  Commission  Act,  in 
or  affecting  commerce,  as  “commerce” 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Employing  the  brand  name 
"Aspercreme”  for  any  such  product  or 
otherwise  representing,  directly  or  by 
implication,  that  an  active  ingredient  of 
any  such  product  is  aspirin,  unless  such 
product  contains  aspirin  in 
therapeutically  significant  quantities; 
provided,  however,  that  the  brand  name 
"Aspercreme”  may  be  used  for  such 
product  if  its  advertising  and  labeling 
clearly  and  prominently  disclose  that 
the  product  does  not  contain  aspirin. 

(1)  In  television  advertisements,  an 
explicit  and  simple  aspirin  disclaimer 
statement  (such  as  “ASPIRIN  FREE”) 
shall  be  superimposed  on  the  television 
screen  simultaneously  with  a  vocal 
aspirin  disclaimer  statement  (such  as 
"Aspercreme  does  not  contain  aspirin”) 
at  the  end  of  each  advertisement; 

(2)  In  radio  advertisements,  an  explicit 
aspirin  disclaimer  statement  (such  as 
“Aspercreme  does  not  contain  aspirin”) 
shall  be  made  at  the  end  of  each 
advertisement; 

(3)  In  print  advertisements,  an  explicit 
aspirin  disclaimer  statement  (such  as 
“ASPERCREME  DOES  NOT  CONTAIN 
ASPIRIN”)  shall  be  displayed 
prominently  and  conspicuously  in 
relation  to  each  such  advertisement  as  a 
whole; 

(4)  In  labeling,  an  explicit  aspirin 
disclaimer  statement  (such  as  “DOES 
NOT  CONTAIN  ASPIRIN”)  shall  be 
prominently  and  conspicuously  printed 
in  the  front  package  panel  (or  in  the 
front  of  the  container  if  no  package  is 
used). 

B.  Representing,  directly  or  by 
implication,  that  any  such  drug  involves 
a  new  scientific  principle,  when  such 
drug  or  one  involving  such  principle  has 
been  available  for  purchase  as  an  over- 
the-counter  drug  in  the  United  States  for 
more  than  one  year. 

Part  II 

It  is  further  ordered,  that  respondent 
Ogilvy  &  Mather  International  Inc.,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
“drug,”  as  the  term  is  defined  in  the 
Federal  Trade  Commission  Act,  in  or 
affecting  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  cease  and  desist 
from: 

A.  Employing  any  trade  name  for  any 
such  drug  which  represents,  directly  or 


by  implication,  that  such  drug  contains 
an  active  ingredient  which  it  in  fact  does 
not 

B.  Representing,  directly  or  by 
implication,  that  any  such  drug  has  an 
ingredient  when  in  fact  it  does  not  have 
that  ingredient 

C.  Misrepresenting  the  contents, 
validity,  results,  conclusions  or 
interpretations  of  any  test  or  study. 

D.  Representing,  directly  or  by 
implication,  the  mode  of  action  by  which 
any  such  drug  treats,  mitigates,  or  cures 
any  symptom,  disease,  or  condition 
unless  respondent  possesses  and  relies 
upon  a  reasonable  basis  substantiating 
the  representation. 

Partlll 

It  is  further  ordered,  that  respondent 
Ogilvy  &  Mather  International,  Inc.,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
topically  applied  drug,  in  or  affecting 
commerce,  as  "commerce”  is  defined  in 
the  Federal  Trade  Commission  Act, 
cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  that  any  such  topically 
applied  drug  is  effective  for  the 
treatment  or  relief  of  the  symptoms  of 
any  musculoskeletal  disorder  (such  as 
arthritis,  tendonitis,  bursitis,  or 
rheumatic  disorders),  or  any  other 
disease  or  condition; 

B.  Representing,  directly  or  by 
implication,  that  any  such  topically 
applied  drug  is  as  fast  or  faster,  or  is  as 
effective  or  more  effective,  than  aspirin 
in  the  treatment  or  relief  of  the 
symptoms  of  any  musculoskeletal 
disorder  (such  as  arthritis,  tendonitis, 
bursitis,  or  rheumatic  disorder),  or  any 
other  disease  or  condition; 

unless  at  the  time  of  the  dissemination 
of  any  such  representation  respondent 
possesses  and  relies  upon  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  or  medical  evidence 
substantiating  that  representation.  For 
the  purposes  of  this  Order,  competent 
and  reliable  scientific  or  medical 
evidence  shall  include  at  least  two  well- 
controlled,  double  blinded  clinical 
studies  which  conform  to  acceptable 
designs  and  protocols  and  are 
conducted  by  different  persons, 
independently  of  each  other.  Such 
persons  shall  be  qualified  by  training 
and  experience  to  conduct  such  studies. 
Provided,  however,  with  respect  to  any 
representation  covered  by  this  Part,  if 
the  Food  &  Drug  Administration 
promulgates  any  final  standard  which 


31310  Federal  Register  /  VoL  53,  No.  160  /  Thursday,  August  13,  1S38  /  Rules  and  Regulations 


establishes  conditions  under  which  such 
product  is  safe  and  effective,  then  in  lieu 
of  the  above,  respondent  may  possess 
and  rely  upon  scientific  evidence  which 
fully  conforms  to  such  final  standards  as 
a  reasonable  basis  for  said 
respresentation.  Provided,  further, 
however,  where  the  evidence  relied 
upon  by  respondent  was  not  directly  or 
indirectly  conducted  or  controlled  by 
respondent,  it  shall  be  an  affirmative 
defense  to  an  alleged  violation  of  this 
Part  for  respondent  to  prove  that  it 
reasonably  relied  on  the  expert 
judgment  of  its  client  or  of  an 
independent  third  party  in  concluding 
that  a  reasonable  basis  exists  which 
meets  the  requirements  of  this  Part 
Such  expert  judgment  shall  be  in  writing 
signed  by  a  person  qualified  by 
education  or  experience  to  render  the 
opinion.  The  written  opinion  shall 
describe  the  contents  of  the  evidence 
upon  which  the  opinion  is  based  and 
shall  set  forth  the  qualifications  of  the 
person  to  render  the  opinion. 

Part  IV 

It  is  fui  ther  ordered  that  respondent 
Ogilvy  &  Mather  International  Inc.,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
for  a  period  of  three  years  after 
respondent  last  disseminates  the 
advertisements  for  products  covered  by 
this  Order,  shall  retain  all  test  results, 
data,  and  other  documents  or 
information  on  which  it  relied  for  its 
representations  or  any  documentation 
which  contradicts,  qualifies  or  calls  into 
serious  question  any  claim  included  in 
such  advertisements  which  were  in  its 
possession  during  either  their  creation 
or  dissemination.  Such  records  may  be 
inspected  by  the  staff  of  the  Commission 
upon  reasonable  notice. 

Part  V 

It  is  further  ordered  that  respondent 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  the  effective  date  of  any 
proposed  change  in  the  corporate 
Respondent  such  as  dissolution, 
assignment  or  sale,  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

Part  VI 

It  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions,  and  to 
each  of  its  officers  who  are  engaged  in 
the  preparation  and  placement  of 
advertisements  for  products  covered  by 
this  order 


Part  VII 

It  is  further  ordered  that  the 
provisions  of  this  Order  shall  not  apply 
to  Scali,  McCabe,  Sloves,  Inc.;  Cole  & 
Weber,  Inc.;  and  Rogers,  Weiss/Cole  & 
Weber  Advertising,  three  subsidiary 
corporations  wholly  owned  by 
respondent,  unless  a  product  otherwise 
covered  by  this  Order  is  assigned  or 
transferred  from  respondent  to  one  of 
those  corporations.  However, 
respondent  shall  distribute  a  copy  of 
this  Order  to  the  officers  of  the 
aforementioned  corporations. 

Part  VIII 

It  is  further  ordered  that  the 
respondent  shall  within  sixty  (60)  days 
after  this  Order  becomes  final  and 
annually  thereafter  for  three  (3)  years, 
file  with  the  Commission  a  report,  in 
writing,  signed  by  a  responsible  officer 
for  respondent  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

By  the  Commission. 

Benjamin  L  Berman, 

Acting  Secretary. 

Statement  of  Chairman  Daniel  Oliver 
Concurring  in  Part  and  Dissenting  in 
Part  In  the  Matter  of  Ogilvy  &  Mather 
International,  Inc.,  D.  9149  Petition  to 
Reopen  and  Modify  Consent  Order 

I  concur  in  the  Commission's  decision 
to  modify  the  Ogilvy  order  in 
accordance  with  Paragraph  8  of  the 
consent  agreement.  I  also  concur  in  the 
decision  to  delete  the  portions  of  the 
order  that  were  derived  from  complaint 
allegations  later  dismissed  in  the 
Thompson  proceeding.  I  would  go 
further,  however,  and  grant  some  of 
Ogilvy's  order  requests. 

Before  turning  to  those  portions  of  the 
Commission’s  order  from  which  I 
dissent,  I  offer  a  few  comments  on 
Ogilvy’s  request  to  narrow  the  product 
coverage  of  Part  I  of  the  order  to  “any 
OTC  topically  applied  analgesic  drug.”  I 
find  this  to  be  a  closer  question  than  the 
other  Commissioners  find  it  Ogilvy 
contends  that  its  conduct  was  no  worse 
than  that  of  the  ad  agencies  involved  in 
the  American  Home  Products  and 
Bristol-Myers  cases,  and  that  the 
product  coverage  of  its  order  should 
therefore  be  no  broader  than  the  product 
coverage  of  the  order  against  those 
agencies  (i.e.,  coverage  should  be 
limited  to  products  of  the  same 
pharmacological  class  and  mode  of 
application). 

I  agree,  and  Ogilvy  does  not  dispute, 
that  a  broader  order  is  appropriate  if 
Ogilvy  was  more  culpable  than  the  other 
ad  agencies.  I  have  reviewed  the 
documents  upon  which  the  Commission 


relied  in  concluding  that  Thompson 
Medical  Company,  Ogilvy’s  client, 
intended  to  make  a  false  “contains 
aspirin”  claim  for  Aspercreme.  See  104 
F.T.C.  at  838.  In  my  view,  Ogilvy’s 
contention  that  there  is  a  less  sinister 
interpretation  of  the  documents  has 
some  merit — enough,  at  least,  to  raise  a 
question  whether  Ogilvy  really  acted 
more  egregiously  than  its  competitors. 

Nevertheless,  I  agree  with  the 
decision  not  to  grant  Ogilvy's  request. 
Since  the  issue  of  Ogilvy's  culpability 
was  not  litigated,  I  cannot  be  certain 
whether  Ogilvy’s  interpretation  of  the 
documents  would  have  been  refuted  or 
what  other  evidence  the  parties  would 
have  presented.  In  addition,  my  review 
of  the  documents  leaves  me  uneasy 
about  the  Commission’s  ability  to  make 
such  a  difficult  factual  determination  on 
the  basis  of  the  information  normally 
before  us  in  an  order  modification 
proceeding.1  Under  the  circumstances,  I 
conclude  that  Ogilvy  should  not  be 
given  the  benefit  of  a  litigation  victory  it 
chose  not  to  pursue. 

I  dissent  from  the  Commission’s 
decision  not  to  conform  Ogilvy’s  order 
to  the  Thompson  decree  except  to  the 
extent  expressly  required  by  Paragraph 
8  of  the  consent  agreement.  I  would 
allow  the  other  changes  requested  by 
Ogilvy  to  conform  its  order  to 
Thompson’s.  Ogilvy  argues  that  denying 
its  request  for  other  modifications  will 
discourage  settlements  since  ad 
agencies  will  perceive  that  they  can 
obtain  a  less  restrictive  order  by 
litigating.  I  an  not  persuaded  by  this 
argument.*  I  am  persuaded,  however, 
that  there  is  no  basis  in  the  record  for 
treating  Ogilvy  more  harshly  than 
Thompson.  The  two  respondents  were 
named  in  a  single  complaint  on  the  basis 
of  a  single  set  of  facts.  I  fail  to  see  how 
the  public  interest  is  served  by 
maintaining  tighter  restrictions  on  one 
respondent  than  the  other  absent  some 
factual  distinction  justifying  disparate 
treatment 

I  also  dissent  from  the  decision  not  to 
exempt  the  two  additional  advertising 
subsidiaries  from  the  Ogilvy  order. 


1  The  best  course  of  action  in  this  case  might  have 
been  to  reopen  the  proceeding  for  an  evidentiary 
hearing  to  compare  the  conduct  of  Ogilvy  with  that 
of  its  competitors. 

*  Although  in  the  instance  the  litigated  order 
turned  out  to  be  less  restrictive  than  the  consent 
order,  that  fact  became  apparent  only  in  hindsight 
At  the  point  Ogiivy  was  considering  whether  to  sign 
the  consent  order,  Ogilvy  did  not  know  whether  the 
litigated  order  would  be  more  restrictive  or  less 
restrictive  than  the  consent  order.  Future 
respondents  will  be  faced  with  the  same 
uncertainty,  and  thus  will  have  just  as  much 
incentive  os  ever  to  settle  the  Commission's 
charges. 
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Ogilvy  argues,  I  believe  correctly,  that  it 
was  understood  that  subsidiaries  would 
be  exempted  if  it  were  shown  on  a  case- 
by-case  basis  that  the  subsidiary,  by 
virtue  of  its  management  agreement 
with  Ogilvy,  would  operate 
independently  of  Ogilvy.  Given  this 
understanding,  it  is  unreasonable  to 
expect  Ogilvy  to  have  felt  the  need  to 
seek  more  explicit  language  in  the 
order.8  Clearly,  memorializing  the 
understanding  would  have  been  the 
better  course,  and  I  would  expect  such 
understandings  to  be  committed  to 
writing  in  future  orders.  But  is  this 
instance,  I  do  not  think  it  is  appropriate 
for  the  Commission  to  ignore  the  intent 
that  guided  the  negotiation  of  the  order. 

The  factual  determination  of  whether 
the  new  subsidiaries  qualify  for 
exemption  is  a  simple  one.  In  my  view, 
Ogilvy  has  presented  sufficient  evidence 
to  establish  that  Rolf  Werner  Rosenthal 
and  Euramerica,  Inc.  operate 
independently  of  Ogilvy.  If  these 
corporations  had  been  advertising 
subsidiaries  of  Ogilvy  at  the  time  the 
order  was  signed,  Ogilvy  likely  would 
have  sought,  and  the  Commission  likely 
would  have  agreed,  to  treat  them  the 
same  as  the  three  subsidiaries 
specifically  exempted  in  Part  VI  of  the 
order.  The  acquisition  of  RWR  and  the 
conversion  of  Euramerica  to  advertising 
after  the  order  was  signed  are  changes 
of  fact  that,  in  my  view,  justify 
modification  of  the  order.4  Although  the 
emergence  of  additional  subsidiaries 
was  foreseeable  at  the  time  the  order 
was  signed,  Ogilvy,  as  noted  above,  had 
reason  to  believe  that  future 
subsidiaries  would  be  considered  for 
exemption. 

[FR  Doc.  88-18699  Filed  8-17-88;  845  am] 
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16  CFR  Part  300, 301  and  303 

Reporting  and  Recordkeeping 
Requirements  for  Wool  Products,  Fur 
Products  and  Textile  Fiber  Products 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  issues  amendments  to 
reduce  the  burden  of  complying  with  the 


'  Moreover,  here  there  was  a  conscious  decision 
not  to  include  a  generalized  exemption  in  order  to 
avoid  creating  a  loophole  by  which  Ogilvy  could 
circumvent  the  order. 

4  Granting  this  modification  would  not  enable 
Ogilvy  to  circumvent  the  order  by  steering  clients  to 
RWR  and  Euramerica.  Part  VI  of  the  order  provides 
that  the  exemption  does  not  apply  if  a  product 
otherwise  covered  by  the  order  is  (1)  transferred  by 
Ogilvy  to  an  exempted  subsidiary,  or  (2)  assigned 
by  Ogilvy  to  an  exempted  subsidiary. 


labeling  requirements  of  the  Rules  and 
Regulations  Under  the  Wool  Products 
Labeling  Act  of  1939,  the  Rules  and 
Regulations  Under  the  Fur  Products 
Labeling  Act  and  the  Rules  and 
Regulations  Under  the  Textile  Fiber 
Products  Identification  Act  Under  the 
amendments,  the  recordkeeping 
provisions  in  each  of  the  three 
regulations  are  simplified  and 
streamlined,  and  the  Textile  Act  and 
Wool  Act  regulations  are  clarified  to 
ensure  that  affected  industry  members 
understand  that  required  disclosures 
may  be  combined  on  a  single  label. 
effective  DATE:  The  amendments  to 
these  three  regulations  take  effect  on 
September  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-3035. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Wool  Products  Labeling  Act  of 
1939, 15  U.S.C.  68(d),  requires  that  all 
wool  products  bear  a  label  showing  the 
percentage  of  wool,  recycled  wool  and 
non-wool  fibers  contained  in  the  product 
and  the  name  of  the  manufacturer  or  the 
distributor.  The  Textile  Fiber  Products 
Identification  Act,  15  U.S.C  70(e), 
requires  that  each  household  textile 
product  bear  a  label  showing  the 
percentage  of  each  fiber  contained  in 
the  product,  using  the  appropriate 
generic  name  for  the  fiber,  and  the 
identity  of  the  manufacturer  or 
distributor.  Advertisements  for  textile 
products  must  also  show  the  required 
information  if  any  mention  of  fiber 
content  is  made.  Both  acts  require 
disclosure  of  country  of  origin.  The  Fur 
Products  Labeling  Act  15  U.S.C.  69(f), 
requires  the  labeling,  invoicing  and 
advertising  of  furs  and  fur  products  to 
show  the  true  name  of  the  animal  that 
produced  the  fur,  whether  the  fur  is 
used,  dyed  or  imported,  and  the  identity 
of  the  manufacturer  or  distributor.  The 
three  acts,  as  well  as  the  Commission’s 
rules  implementing  them,  apply  to 
manufacturers,  distributors  and  retailers 
of  textile,  wool  and  fur  products. 

Paperwork  Reduction  Act  of  1980 

The  Commission  has  estimated  that 
the  labeling  and  recordkeeping 
requirements  contained  in  the  rules 
implementing  the  Textile  Fiber  Products 
Identification  Act,  the  Wool  Products 
Labeling  Act  of  1939,  and  the  Fur 
Products  Labeling  Act  entail,  in  the 
aggregate,  more  than  20  million  hours  of 
paperwork  burden,  which  is 
approximately  fifty  percent  of  the 


paperwork  burden  for  all  the  rules 
issued  by  the  Commission.  As  called  for 
by  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3520  (“PRA”),  the 
Commission  has  reviewed  its  activities 
that  come  within  the  definitions  of 
“information  collection”  contained  in  5 
CFR  1320.7,  the  rules  implementing  the 
PRA.  As  a  result,  the  Commission  has 
modified  several  rules  to  accomplish 
their  statutory  or  regulatory  objectives 
at  a  reduced  paperwork  burden,  which 
is  the  objective  of  the  amendments  set 
forth  in  this  Notice. 

The  current  burden  estimates  for  the 
recordkeeping  and  labeling 
requirements  of  the  three  rules  are 
based  on  the  Commission's  original 
submissions  of  the  Office  of 
Management  and  Budget  (“OMB”), 
which  were  made  in  1983  in  accordance 
with  the  PRA  provisions  and  the  rules 
implementing  them.  Based  on  research 
and  informal  contacts  with  industry 
representatives,  the  Commission 
increased  the  estimates  for  the  Textile 
and  Wool  Rules  by  slightly  more  than 
16%  cumulatively  to  reflect  increases  in 
the  markets  affected  by  the  rules.  The 
estimates  for  the  Fur  Rules  were  not 
adjusted  because,  according  to  industry 
representatives  and  market  statistics, 
the  fur  market  has  not  increased 
substantially  since  1983. 

The  adjusted  estimates  for  the 
combined  recordkeeping  and  labeling 
burden  are  as  follows: 


Regulation 

Ad|usted 
burden  hours 

Textile  Rules  . 

>  18,600,000 
•  2,960,000 
•138,000 

Wool  Rule* 

1  Recordkeeping  burden  >1,500,000  hours;  Label¬ 
ing  burden  >17, 100,000  hours. 

1  Recordkeeping  burden  >21 5,000  hours;  Labeling 
burden = 2,745,000  hours. 

•  Recordkeeping  burden>38,000  hours;  Labeling 
burden  >100,000  hours. 

Because  the  amendments  would 
modify  these  existing  information 
collection  requirements,  the  Office  of  the 
General  Counsel  submitted  Standard 
Form  83  and  Supporting  Statement  to 
OMB  for  review  under  the  Paperwork 
Reduction  Act  and  the  rules 
implementing  it  On  April  25, 1988,  OMB 
approved  the  Commission’s  request  for 
clearance  of  the  proposed  changes  and 
re-issued  the  following  control  numbers 
for  the  Commission’s  use  through  April 
25, 1991: 3084-0053  (Wool  Rules),  3084- 
0064  (Fur  Rules)  and  3084-0052  (Textile 
Rules). 
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The  Proposal  To  Review  the  Information 
Collection  Requirements 

On  February  29, 1988,  4  the 
Commission  published  a  Federal 
Register  Notice  that  reviewed  the 
information  collection  requirements 
contained  in  the  above-mentioned  rules. 
The  Notice  included  proposed 
amendments  to  simplify  and  streamline 
the  recordkeeping  provisions  in  each  of 
the  three  regulations,  and  to  ensure  that 
industry  members  affected  by  the 
Textile  and  Wool  regulations 
understand  that  the  required  disclosures 
may  be  combined  on  any  label  on  the 
garment,  including  the  Commission’s 
care  label,  as  long  as  the  location  and 
conspicuousness  requirements  of  the 
regulations  are  met.  The  Notice  also 
sought  comment  on  other  ways  to 
reduce  the  paperwork  burden  of  the 
members  of  these  industries.  Four 
comments,  which  were  generally 
favorable  and  supportive,  were  received 
in  response  to  this  Notice. 

Comments  on  the  Proposed 
Amendments 

The  February  29  Notice  solicited 
comment  on  both  the  substantive  and 
information  collection  aspects  of  the 
proposed  changes  and  directed  the 
public  to  send  substantive  comments  to 
the  Commission  and  paperwork 
comments  to  OMB.  The  amendments 
were  intended  to  reduce  the  paperwork 
burden  of  the  regulations  in  two  ways: 
(1)  By  simplifying  recordkeeping 
requirements;  and  (2)  by  eliminating 
unnecessary  labels.  The  comments 
received  by  the  Commission  primarily 
addressed  the  substantive  aspects  of  the 
proposals  without  detailed  comment  on 
the  paperwork  aspects. 

Each  proposal,  the  comments  received 
that  related  to  it,  and  the  resulting 
recommended  amendment  are  discussed 
separately  below.® 

1.  Reducing  Recordkeeping 
Requirements 

The  review  of  these  rules  for  ways  to 
reduce  paperwork  burden  focused 
primarily  on  recordkeeping  because  the 
content  of  the  required  information 

4  53  FR  5966. 

*  The  comments  are  each  filed  on  the  public 
record  on  both  of  two  rulemaking  dockets — Docket 
No.  204,  pertaining  to  the  Rules  and  Regulations 
Under  both  the  Wool  Products  Labeling  Act  of  1939 
and  the  Pur  Products  Labeling  Act  and  Docket  No. 
200,  pertaining  to  the  Rules  and  Regulations  Under 
the  Textile  Fiber  Products  Identification  Act.  They 
are  filed  chronologically  in  a  separate  category 
pertaining  to  this  rulemaking  under  the  Paperwork 
Reduction  Act — 204-20-1  through  4  for  the  Wool 
and  the  Fur  Rules,  and  206-23-1  through  4  for  the 
Textile  Rules.  For  simplicity's  sake,  this  discussion 
refers  to  them  as  they  are  listed  under  the  Textile 
Rules,  as,  for  example,  “AAMA,  206-23-2". 


disclosures  is  tightly  tied  to  the 
requirements  of  the  statutes  and  cannot 
be  altered  by  the  Commission.  For 
example,  the  labels  required  by  the 
Wool  Act  and  Textile  Act  must  show 
fiber  content,  name  (or  registered 
identification  number)  of  the 
manufacturer  or  distributor,  and  country 
of  origin.®  The  Commission’s  review 
indicates  that  each  of  the  recordkeeping 
requirements  contains  a  very  specific 
list  of  categories  of  records  that  must  be 
retained,  which  requires  more  (or  more 
detailed)  information  than  is  necessary 
to  demonstrate  compliance  with  the 
statutes  and  rules.  The  Notices 
announcing  the  original  adoption  of 
these  requirements,  which  were 
published  during  the  period  spanning 
the  1940's  and  1950’s,  do  not  give 
reasons  for  this  approach,  but  detailed 
“command  and  control”  regulations 
were  generally  thought  to  be  appropriate 
during  that  period.  The  amendments 
delete  unnecessary  specificity  in  the 
rules’  enumeration  of  required  records, 
and  substitute  a  clearer  performance 
requirements. 

The  record  indicates  that,  under  this 
simplification,  records  kept  in  the 
normal  course  of  business  will  be 
sufficient  to  demonstrate  compliance.7 
Three  comments,  NAHM,®  NKMA  9  and 
NTA,  noted  that  the  result  of  the 
amendments  would  be  that  “a 
substantial  amount  of  otherwise 
unnecessary  recordkeeping  will  be 
eliminated  for  domestic 
manufacturers.”  10  When  compliance 
can  be  demonstrated  by  records  kept  in 
the  normal  course  of  business,  the 
recordkeeping  burden  estimates  are 
reduced.  The  reduction  occurs  because 
§  1320.7(b)(1)  of  the  regulations 
implementing  the  Paperwork  Reduction 
Act 11  excludes  from  burden  estimates 

*  Two  comments  touched  on  industry  support  for 
the  statutory  requirements  underlying  the  labeling 
and  recordkeeping  provisions  of  the  Rules.  NAHM 
noted  that  compliance  is  “a  priority  concern"  in  the 
hosiery  industry  (206-23-1).  NTA,  whose  members 
are  concerned  primarily  with  the  Wool  Act  lent  its 
support  to  the  proposed  amendments  as  long  as 
“neither  would  substantively  change  the 
requirements  for  manufacturers,  importers  and 
retailers  of  wool  products  to  conspicuously  and 
accurately  label  the  fiber  content  of  their  products 
and  keep  appropriate  documentation  thereof."  (208- 
23-4). 

7  The  Commission's  staff  has  informally  received 
information  from  industry  representatives,  in 
addition  to  the  comments  formally  submitted  on  the 
record,  to  die  effect  that  apparel  manufacturers 
often  keep  "fabric  libraries"  in  the  normal  course  of 
business  that  contain  samples  of  fabrics  used  and 
information  relating  to  them,  such  as  fiber  content 
source,  country  of  origin,  price  and  other 
information. 

•206-23-1. 

•206-23-3. 

*•206-23-4. 

**  5  CFR  1320.7(b)(1)  (1966). 


the  time  and  effort  “that  would  be 
incurred  by  persons  in  the  normal 
course  of  their  activities  (e.g.,  in 
compiling  and  maintaining  business 
records).”  Under  the  amendments 
announced  today,  industry  members 
must  keep  records  that  show  that  the 
information  required  by  the  statutes  and 
regulations  has  accurately  been 
provided,  and  that  permit  tracing 
finished  covered  products  back  to  the 
raw  material  supplier.  This 
simplification  of  the  recordkeeping  does 
not  affect  our  ability  to  bring 
enforcement  actions. 19 

2.  Eliminating  Unnecessary  Labels 

The  second  amendment  concerns  the 
labels  on  garments  regulated  by  the 
Textile  and  Wool  Labeling  Acts.  The 
Textile  and  Wool  Acts  require  certain 
disclosures  and  the  rules  for  these  Acts 
implement  statutory  specifications  for 
placement  or  conspicuousness  of  the 
disclosures  (e.g.,  Rule  15,  Textile  Rules, 
Rule  5,  Wool  Rules).  For  example, 
required,  information  must,  by  statute, 
be  disclosed  on  a  label  located  in  the 
center  of  the  neck  of  garments  with 
necks.  In  addition  to  labels  containing 
Textile  and  Wool  Act  information, 
garments  must  also  have  care  labels,19 
and  may  contain  other  labels,  such  as 
brand  name  labels  and  labels  describing 
product  features. 

The  Rules  do  not  prohibit  combining 
required  information  on  a  single  label 
(for  example,  Textile  Act  information 
with  Care  Labeling  Rule  information). 
However,  while  allowing  additional 
information  on  the  label  the  Rules  were 
written  to  ensure  that  required 
information  would  not  be  obscured.  In 
achieving  that  end,  the  language  of  the 
Rules  may  unintentionally  deter 
businesses  from  efficiently  combining 
information  on  one  labeL  For  example, 
Textile  Rule  18(c)  states  that  if  non- 
required  information  (i.e.  information 
not  required  by  the  Textile  Act)  “*  *  * 
is  placed  on  the  label  or  elsewhere  on 
the  product,  such  non-required 
information  shall  be  set  forth  separate 
and  apart  from  the  required  information 
and  shall  not  interfere  with,  minimize, 
detract  from,  or  conflict  with  such 
required  information  *  * 

Consequently,  the  original  burden  for 
the  Rules  was  calculated  on  the  basis 
that  a  separate  label  would  be  used  to 

*•  NTA  contended  that  the  recordkeeping 
amendment*  will  not  diminish  the  Wool  Act'* 
consumer  protection  effectiveness, '“  4  *  nor  will 
the  amendments  apparently  lessen  the  Federal 
Trade  Commission's  enforcement  ability.”  (206-23- 
4). 

*•  Care  Labeling  of  Textile  Wearing  Apparel  and 
Certain  Piece  Goods.  16  CFR  Part  423  (1988). 
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comply  with  the  requirements  of  each  of 
the  labeling  acts. 

The  amendments  are  to  Rule  10  of  the 
Wool  Rules  and  Rule  16  of  the  Textile 
Rules  (16  CFR  300.10  and  303.16)  to 
clarify  that  combining  information 
required  by  the  Rules  with  other 
information  on  a  single  label  is 
permitted  so  long  as  the  location  and 
conspicuousness  requirements  of  the 
required  information  are  satisfied  and 
the  combination  of  information  is  not 
misleading.14  For  example,  the  name, 
fiber  content  and  country  of  origin 
information  required  by  the  Wool  and 
Textile  Acts  could  be  combined  with 
Care  Labeling  information  on  a  single 
label  placed  in  the  neck  of  a  jacket  or 
shirt  or  in  a  conspicuous  location  on  a 
skirt  or  a  pair  of  trousers. 

The  only  specific  comment  on 
whether,  and  to  what  extent,  industry 
members  are  presently  combining 
information  on  labels  came  from  NKMA, 
who  noted  that  they  believed  a  large 
number  of  their  members  are  combining 
information  on  labels  as  permitted  by 
the  current  rules.  However,  NKMA 
noted  that  the  added  flexibility  resulting 
from  the  clarification  of  the  labeling 
requirements  could  benefit  their 
members  “in  certain  instances.”  15  The 
other  commenters  generally  believed 
that  the  package  of  amendments  would 
reduce  their  paperwork  burden.  Further, 
other  industry  members,  not  just  those 
in  NKMA,  may  take  advantage  of  label 
combining  as  a  result  of  the 
clarification.  Consequently,  the 
Commission  is  adopting  the  clarifying 
amendments. 

There  is  no  similar  amendment  to  the 
Fur  Rules.  Because  the  Care  Labeling 
Rule  does  not  apply  to  fur  products, 
significant  burden  reduction  through 
combining  labels  (i.e.,  required  labels 
with  brand  labels)  may  be  less  likely. 
The  February  29  Notice  included  a 
question  on  whether  an  amendment  to 
the  Fur  Rules  clarifying  that  required 
information  could  be  combined  onto 
other  labels  would  reduce  the  labeling 
burden.  Because  the  Fur  Rules  (unlike 
the  Textile  and  Wool  Rules)  specify  a 
minimum  size  (1%  inches  by  2 %  inches) 
for  the  label  (Rule  27)  and  minimum  type 
size  for  the  disclosures  (Rule  29),  the 
Notice  also  included  a  question  on 


14  The  revisions  to  the  Rules  are  printed  in  the 
"Amendments”  section  of  the  Notice.  The  Rules 
have  virtually  identical  requirements  and  provisos 
for  conspicuousness  and  the  arrangement  of 
information.  However,  the  requirements  appear  in 
different  subsections  of  each  of  the  Rules,  not  all  of 
which  are  printed  in  the  “Amendments”  section. 
Consequently,  although  the  requirements,  as  viewed 
in  the  "Amendments”  section,  may  not  seem  the 
same,  that  is  only  because  other  portions  of  the 
Rules  are  not  reprinted  there. 

‘*206-28-3. 


whether  replacing  the  label  and  type 
size  specifications  in  Fur  Rules  27  and 
29  with  a  general  conspicuousness 
standard  would  be  desirable,  and 
whether  this  would  (and  to  what  extent) 
reduce  the  paperwork  burden.  Because 
the  Commission  received  no  comment  in 
response  to  these  questions,  it  is  making 
no  changes  to  the  Fur  Rules  in  this  area. 

Other  Issues 

In  addition  to  setting  out  the  proposed 
amendments  to  the  recordkeeping  and 
labeling  requirements  of  the  three  rules, 
the  February  29  Notice  solicited 
comment  on  the  following: 

First,  under  Rule  39  of  the  Fur  Rules, 
certain  fur  trim  products  that  cost 
twenty  dollars  or  less  to  the 
manufacturer  who  incorporates  them 
into  fur  products  are  exempted  from 
disclosure  requirements.  The  Notice 
solicited  comment  on  whether  the 
twenty-dollar  figure  should  be  increased 
to  account  for  inflation.  Since  no 
comment  was  received,  the  Commission 
is  not  changing  the  twenty-dollar  figure. 

Second,  the  Commission  proposed  to 
clarify  the  Fur  Rules  by  moving  material 
relating  to  the  detection  of  dyestuffs 
from  the  end  of  Rule  41,  which  concerns 
the  maintenance  of  records,  to  the  end 
of  Rule  19,  which  relates  to  the 
disclosure  of  dyes  in  fur  products.  Since 
this  amendment  will  put  all  the 
information  regarding  dyes  in  one  place, 
and  will  not  affect  the  substance  of  the 
Rules,  the  Commission  is  adopting  it, 
even  though  no  comments  on  it  were 
received. 

Reduction  in  Paperwork  Burden  Hours 

In  the  Supporting  Statement  that  the 
Commission  authorized  the  General 
Counsel’s  Office  to  submit  to  OMB  to 
obtain  clearance  for  the  proposed 
amendments,  there  were  estimates  of 
the  amount  of  burden  hour  reductions 
each  proposed  amendment  would  effect, 
if  enacted.  OMB  has  accepted  these 
estimates,  based  on  the  assumption  that 
the  amendments  will  be  enacted  in 
substantially  the  form  in  which  they 
were  proposed,  and  has  adjusted  its 
calculation  of  the  Commission's 
Information  Collection  Budget 
accordingly.  Although  three  comments 
generally  stated  that  the  amendments 
would  be  helpful ie  and  one  stated  they 
would  probably  not  change  the  existing 
burden,17  no  comments  provided 
specific  data  on  the  numbers  of  hours 
that  are  associated  with  these 
requirements  or  on  the  number  of  hours 
of  burden  reduction  that  could  result 


*•  NAHM,  206-23-1;  AAMA,  206-23-2;  NT  A,  206- 
23-4. 

”  NKMA.  206-23-3. 


from  enactment  of  the  proposed 
amendments.  Consequently,  the 
Commission  is  proceeding  on  the  basis 
of  the  estimates  that  OMB  has  accepted. 
The  rationale  for  the  specific  burden 
reduction  calculations  can  be  found  in 
Section  13  of  the  Supporting  Statement 
sent  to  OMB,  which  is  available  during 
business  hours  in  the  Commission’s 
Public  Reference  Room  at  the  Federal 
Trade  Commission’s  main  offices  in 
Washington,  DC. 

The  approximately  3.5  million  hours 
worth  of  burden  reductions  by  which 
OMB  has  reduced  the  Commission’s 
Information  Collection  Budget  are 
summarized  as  follows: 


Burden  hour 
reductions 

Recordkeeping: 

1,350,000 

190,000 

30,000 

1,710,000 

274,000 

Woo)  Rules . 

Labeling: 

Wool  Rules . 

Regulatory  Flexibility  Act 

The  Notice  announcing  the  proposed 
amendments  did  not  contain  a 
regulatory  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603-604).  This 
analysis  was  not  required  because  the 
Commission  believed  that  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  reached  this  conclusion 
because  the  amendments,  if  enacted, 
will  impose  no  additional  cost  on  small 
entities  and  will  have  the  same  effect  on 
all  business  entities  within  the  affected 
industries,  regardless  of  their  size.  The 
reduced  burden,  with  respect  to  both 
recordkeeping  and  labeling  practices, 
will  potentially  benefit  small,  medium 
and  large  entities  within  the  textile, 
wool  and  fur  industries. 

The  February  29  Notice,  however, 
discussed  the  applicability  of  the 
Regulatory  Flexibility  Act  to  the 
proposed  amendments  and  requested 
any  information  that  would  bear  on 
whether  the  proposed  amendments 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  On  the  basis  of  the  above 
analysis  and  the  single  comment 
received,18  which  was  to  the  effect  that 
the  amendments  “would  not  appear  to 
have”  a  significant  economic  impact  on 
small  entities,  the  Commission  believes 
that  the  preparation  of  a  final  regulatory 
flexibility  analysis  is  not  warranted. 


>•  NKMA.  206-23-3. 
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In  light  of  the  above,  the  Commission 
certifies,  under  section  5  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  amendments  announced 
today  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

List  of  Subjects 

16  CFR  Part  300 

Labeling,  Textile,  Trade  practices, 
Wool. 

16  CFR  Part  301, 

Fur,  Labeling,  Trade  practices. 

16  CFR  Part  303 

Labeling,  Textile,  Trade  practices. 
Amendments 

For  the  reasons  set  forth  in  the 
preamble.  Title  16,  Chapters  300,  301  and 
303  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  300-RULES  AND 
REGULATIONS  UNDER  THE  WOOL 
PRODUCTS  LABELING  ACT  OF  1939 

The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  68  et  seq.  and  15  U.S.C. 
70  et  seq.) 

The  Commission  is  amending  Part  300 
of  Title  16  of  the  Code  of  Federal 
Regulations  by  revising  §  300.10(a)  and 
300.31  to  read  as  follows: 

§  300.10  Arrangement  of  label  Information. 

(a)  The  required  information  may 
appear  on  any  label  attached  to  the 
product,  provided  all  the  pertinent 
requirements  of  the  Act  and  Regulations 
are  met  and  so  long  as  the  combination 
of  required  information  and  non- 
required  information  is  not  misleading. 
All  parts  of  the  information  required  to 
be  displayed  in  the  label  of  the  product 
shall  be  set  forth  in  immediate 
conjunction  with  each  other,  and  in  type 
or  lettering  plainly  legible  and 
conspicuous,  and  all  parts  of  the 
required  fiber  content  information  shall 
appear  in  type  or  lettering  of  equal  size 
and  conspicuousness;  such  as  for 
example: 

Distributed  by: 

John  Q.  Doe  Co.,  Inc., 

New  York,  NY. 

Made  of 
60%  WOOL 

40%  RECYCLED  WOOL 
EXCLUSIVE  OF  ORNAMENTATION 
Made  in  U.S.A. 

Provided,  however,  that  the  required 
name  or  registered  identification 
number  may  appear  on  the  reverse  side 
of  the  label  if  it  is  plainly  legible. 


conspicuous  and  accessible,  and 
provided  further,  that  the  required  name 
or  registered  identification  number  may 
be  conspicuously  set  out  on  a  separate 
label  which  is  prominently  and 
conspicuously  displayed  in  immediate 
conjunction  with,  or  in  close  proximity 
to  the  label  containing  the  other 
required  information,  in  accordance 
with  the  requirements  of  §  300.21.  Where 
only  one  end  of  a  cloth  label  is  sewn  to 
the  product  in  such  a  manner  that  both 
sides  of  the  label  are  readily  accessible 
to  the  prospective  purchaser,  the 
required  fiber  content  information  may 
appear  on  the  reverse  side  of  the  label  if 
the  front  side  of  such  label  clearly  and 
conspicuously  shows  the  wording  Fiber 
Content  on  Reverse  Side.  On  products 
as  to  which  sectional  disclosure  is  used, 
an  additional  non-deceptive  label  may 
be  used  showing  the  complete  fiber 
content  information  with  percentages  as 
to  a  particular  section  or  area  of  the 
product  and  specifying  the  section  or 
area  referred  to. 

***** 

§  300.31  Maintenance  of  records. 

(a)  Pursuant  to  the  provisions  of 
section  6  of  the  Act,  every  manufacturer 
of  a  wool  product  subject  to  the  Act 
irrespective  of  whether  any  guaranty 
has  been  given  or  received,  shall 
maintain  records  showing  the 
information  required  by  the  Act  and 
Regulations  with  respect  to  all  such 
wool  products  made  by  such 
manufacturer.  Such  records  shall  show: 

(1)  The  fiber  content  of  the  product 
specified  in  section  4(a)(2)(A)  of  the  Act. 

(2)  The  maximum  percentage  of  the 
total  weight  of  the  wool  product  of  any 
non-fibrous  loading,  filling  or 
adulterating  matter  as  prescribed  by 
section  4(a)(2)(B)  of  the  Act. 

(3)  The  name,  or  registered 
identification  number  issued  by  the 
Commission,  of  the  manufacturer  of  the 
wool  product  or  the  name  or  registered 
identification  number  of  one  or  more 
persons  subject  to  section  3  of  the  Act 
with  respect  to  such  wool  product. 

(4)  The  name  of  the  country  where  the 
wool  product  was  processed  or 
manufactured  as  prescribed  by  sections 
300.25a  and/or  .25b. 

(b)  Any  person  substituting  labels 
shall  keep  such  records  as  will  show  the 
information  on  the  label  removed  and 
the  name  or  names  of  the  person  or 
persons  from  whom  the  wool  product 
was  received. 

(c)  The  purpose  of  these  records  is  to 
permit  a  determination  that  the 
requirements  of  the  Act  and  Regulations 
have  been  met  and  to  establish  a 
traceable  line  of  continuity  from  raw 
material  through  processing  to  finished 


product.  The  records  shall  be  preserved 
for  at  least  three  years. 

PART  301— RULES  AND 
REGULATIONS  UNDER  THE  FUR 
PRODUCTS  LABELING  ACT 

The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  69  et  seq. 

The  Commission  is  amending  Part  301 
of  Title  16  of  the  Code  of  Federal 
Regulations  by  revising  8  301.19(1)  and 
301.41  to  read  as  follows: 

§  301.19  Pointing,  dyeing,  bleaching  or 
otherwise  artificially  coloring. 
***** 

(1)  Any  person  subject  to  this  section 
who  incorrectly  marks  or  fails  to  mark 
fur  pelts  as  provided  in  paragraphs  (i) 
and  (j)  of  this  section  shall  be  deemed  to 
have  misbranded  such  products  under 
section  4(1)  of  the  Act.  Any  person 
subject  to  this  section  who  furnishes  a 
false  or  misleading  affidavit  under 
paragraph  (k)  of  this  section  or  fails  to 
give  the  notice  required  by  paragraph  (k) 
of  this  section  shall  be  deemed  to  have 
neglected  and  refused  to  maintain  the 
records  required  by  section  8(d)  of  the 
Act. 

(1)  In  connection  with  paragraph  (h)  of 
this  section,  the  following  method  may 
be  used  for  detection  of  parts  per  million 
of  iron  and  copper  in  hairs  from  fur  pelt; 
including  hairs  from  mink  pelts. 
Procedure  for  detection  of  parts  per 
million  of  iron  and  copper  in  hairs  from 
fur  pelts  including  mink  hairs. 

(2)  A  recommended  method  for 
preparation  of  samples  would  be: — 
Carefully  pluck  hair  samples  from  10  to 
15  different  representative  sites  on  the 
pelt  or  garment.  This  can  best  be 
accomplished  by  using  a  long  nose 
stainless  steel  pliers  with  a  tip  diameter 
of  Yie  inch.  The  pliers  should  be 
inserted  at  the  same  angle  as  the  guard 
hairs  with  the  tip  opened  to  V*  inch. 
After  contact  with  the  hide,  the  tip  . 
should  be  raised  about  V*  inch,  closed 
tightly  and  pulled  quickly  and  firmly  to 
remove  the  hair. 

(3)  Place  an  accurately  weighed 
sample  of  approximately  .1000  grams  of 
mink  hair  into  a  beaker  with  20  ml. 
concentrated  nitric  acid.  Evaporate  just 
to  dryness  on  a  hot  plate. 

(4)  If  there  is  any  organic  matter  still 
present,  add  10  ml.  of  concentrated 
nitric  acid  (see  paragraph  7)  and  again 
evaporate  just  to  dryness  on  a  hot  plate. 
This  step  should  be  repeated  until  the 
nitric  acid  solution  becomes  clear  to 
light  green.  Add  10  ml.  of  1% 
hydrochloric  acid  to  the  dried  residue  m 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Rules  and  Regulations  31315 


the  beaker.  Warm  on  a  hot  plate  to 
insure  complete  solution  of  the  residue. 

(5)  A  recommended  analytical 
procedure  would  be  atomic  absorption 
spectrophotometry.  In  testing  for  iron, 
the  atomic  absorption  instrument  must 
have  the  capability  of  a  2  angstrom  band 
pass  at  the  2483  A  line.  When  analyzing 
for  iron  the  air-acetylene  flame  should 
be  as  lean  as  possible. 

(6)  A  reagent  blank  should  be  carried 
through  the  entire  procedure  as  outlined 
above  and  the  final  results  corrected  for 
the  amounts  of  iron  and  copper  found  in 
the  reagent  blank. 

(7)  If  facilities  are  available  for 
handling  perchloric  add,  a  preferred 
alternate  to  the  additional  nitric  acid 
treatment  would  be  to  add  2  ml.  of 
perchloric  add  and  8  ml.  of  nitric  add, 
cover  the  beaker  with  a  watch  glass  and 
allow  the  solutions  to  become  dear  to 
light  green  before  removal  of  the  watch 
glass  and  evaporation  just  to  dryness. 

9  301.41  Maintenance  of  records. 

(a)  Pursuant  to  section  3(e)  and 
section  8(d)(1),  of  the  Act,  each 
manufacturer  or  dealer  in  fur  products 
or  furs  (including  dressers,  dyers, 
bleachers  and  processors),  irrespective 
of  whether  any  guaranty  has  been  given 
or  received,  shall  maintain  records 
showing  all  of  the  required  information 
relative  to  such  fur  products  or  furs  in 
such  manner  as  will  readily  identify 
each  fur  or  fur  product  manufactured  or 
handled.  Such  records  shall  show: 

(1)  That  the  fur  product  contains  or  is 
composed  of  natural,  pointed,  bleached, 
dyed,  tip-dyed  or  otherwise  artificially 
colored  fur,  when  such  is  the  fact; 

(2)  That  the  fur  product  contains  used 
fur,  when  such  is  the  fact; 

(3)  The  name  or  names  (as  set  forth  in 
the  Fur  Products  Name  Guide)  of  the 
animal  or  animals  that  produced  the  fur; 

(4)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies,  sides,  flanks,  gills,  ears, 
throats,  heads,  scrap  pieces,  or  waste 
fur,  when  such  is  the  fact; 

(5)  The  name  of  the  country  of  origin 
of  any  imported  furs  used  in  the  fur 
products; 

(6)  The  name,  or  other  identification 
issued  and  registered  by  the 
Commission,  of  one  or  more  of  the 
persons  who  manufacture,  import,  sell, 
advertise,  offer,  transport  or  distribute 
the  fur  product  in  commerce. 

(7)  The  item  number  assigned,  or 
reassigned,  to  each  fur  or  fur  product  as 
set  out  in  §  301.40 

(b)  The  purpose  of  the  records  is  to 
permit  a  determination  that  the 
requirements  of  the  Act  and  Regulations 
have  been  met  and  to  establish  a 
traceable  line  of  continuity  from  raw 


material  through  processing  to  finished 
product  The  records  shall  be  preserved 
for  at  least  three  years. 

PART  303— RULES  AND 
REGULATIONS  UNDER  THE  TEXTILE 
FIBER  PRODUCTS  IDENTIFICATION 
ACT 

The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  70  (et  aeq.) 

The  Commission  is  amending  Part  303 
of  Title  16  of  the  Code  of  Federal 
Regulations  by  revising  §  §  303.16(a)  and 
303.39(a)  to  read  as  follows: 

§  303.16  Arrangement  and  disclosure  of 
Information  on  labels. 

(a)  The  information  with  respect  to 
textile  fiber  products  required  to  be 
shown  and  displayed  upon  the  label 
shall  be  that  which  is  required  by  the 
Act  and  Regulations.  The  required 
information  may  appear  on  any  label 
attached  to  the  textile  fiber  product, 
provided  all  the  pertinent  requirements 
of  the  Act  and  Regulations  cue  met  and 
so  long  as  the  combination  of  required 
information  and  non-required 
information  is  not  misleading.  The 
required  information  shall  include  the 
following: 

(1)  The  generic  names  and 
percentages  by  weight  of  the  constituent 
fibers  present  in  the  textile  fiber 
product,  exclusive  of  permissive 
ornamentation,  in  amounts  of  five  per 
centum  or  more  and  any  fibers  disclosed 
in  accordance  with  S  303.3(b)  shall 
appear  in  order  of  predominance  by 
weight  with  any  percentage  of  fiber  or 
fibers  required  to  be  designated  as  other 
fiber  or  other  fibers  appearing  last 

(2)  The  name,  provided  for  in  $  303.19, 
or  registered  identification  number 
issued  by  the  Commission,  of  the 
manufacturer  or  of  one  or  more  persons 
marketing  or  handling  the  textile  fiber 
product. 

(3)  The  name  of  the  country  where 
such  product  was  processed  or 
manufactured,  as  provided  for  in 

§  303.33. 

***** 

§  303.39  Maintenance  of  records. 

(a)  Pursuant  to  the  provisions  of 
section  6  of  the  Act  every  manufacturer 
of  a  textile  fiber  product  subject  to  the 
Act,  irrespective  of  whether  any 
guaranty  has  been  given  or  received, 
shall  maintain  records  showing  the 
information  required  by  the  Act  and 
Regulations  with  respect  to  all  such 
textile  fiber  products  made  by  such 
manufacturer.  Such  records  shall  show: 

(1)  The  generic  names  and 
percentages  by  weight  of  the  constituent 


fibers  present  in  the  textile  fiber 
product,  exclusive  of  permissive 
ornamentation,  in  amounts  of  five  per 
centum  or  more. 

(2)  The  name,  provided  for  in  9  303.19, 
or  registered  identification  number 
issued  by  the  Commission,  of  the 
manufacturer  or  of  one  or  more  persons 
marketing  or  handling  the  textile  fiber 
product. 

(3)  The  name  of  the  country  where 
such  product  was  processed  or 
manufactured  as  provided  for  in 

S  303.33. 

The  purpose  of  the  records  is  to  permit  a 
determination  that  the  requirements  of 
the  Act  and  Regulations  have  been  met 
and  to  establish  a  traceable  line  of 
continuity  from  raw  material  through 
processing  to  finished  product 
***** 

By  direction  of  the  Commission. 

Benjamin  L  Berman, 

Acting  Secretary. 

[FR  Doc.  88-18698  Filed  8-17-88;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1301 

Revisions  to  Freedom  of  Information 
Act  (FOIA)  Regulations 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Final  rule. 

summary:  This  rule  redesignates  the 
positions  responsible  for  handling  and 
determining  initial  requests  and 
administrative  appeals  under  the  FOIA 
to  reflect  TVA  organizational  changes. 
This  rule  was  not  published  in  proposed 
form  since  it  relates  to  agency 
organization,  procedure,  and  practice. 
Since  this  rule  is  nonsubstantive,  it  is 
being  made  effective  immediately. 
EFFECTIVE  DATE:  August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  D.  Francis,  Jr.,  (615)  632-6000. 

List  of  Subjects  in  18  CFR  Part  1301 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Privacy,  Sunshine  Acts. 

For  the  reasons  set  forth  in  the 
preamble,  Title  18,  Chapter  Xm  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  48  Stat.  58,  as  amended:  18 
U.S.C.  831-831dd,  unless  otherwise  noted. 
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2.  Section  1301.1  is  amended  by 
revising  the  first  sentence  of  paragraph 

(b)  introductory  text,  the  second  and 
third  sentences  of  paragraph  (c)(l)(i),  the 
first  sentence  of  paragraph  (c)(l)(ii),  the 
first  and  second  sentences  of  paragraph 

(c) (2)(i),  the  third  sentence  of  paragraph 
(c)(2)  (ii),  the  second  sentence  of 
paragraph  (c)(3)(i),  the  fourth  sentence 
of  paragraph  (c)(3)(ii),  and  the  third 
sentence  of  paragraph  (e)  as  follows: 

§  1301.1  Records. 

***** 

(b)  Requests.  Requests  to  inspect  and 
copy  TVA  records  shall  be  directed  to 
the  Manager,  Public  Affairs, 
Governmental  and  Public  Affairs, 
Tennessee  Valley  Authority,  Knoxville, 
Tennessee  37902-1499.  *  *  * 
***** 

(c)  *  *  * 

(1)  *  *  * 

(1)  *  *  *  Initial  determinations  shall 
be  made  by  the  Manager,  Public  Affairs 
or  the  Manager,  Public  Affairs’  designee. 
If  the  initial  determination  is  not  to 
comply  with  the  request,  the  notice  to 
the  person  making  the  request  shall 
include  a  statement  of  the  reasons  for 
the  denial  of  the  request;  a  notice  of  the 
right  of  the  person  making  the  request  to 
appeal  the  denial  to  the  Vice  President, 
Governmental  and  Public  Affairs,  and 
the  time  limits  therefor;  and  the  name 
and  job  title  of  the  person  responsible 
for  the  initial  determination. 

(ii)  For  purposes  of  this  paragraph,  a 
request  is  deemed  to  be  received  by 
TVA  only  when  it  is  physically 
delivered  to  Governmental  and  Public 
Affairs  and  meets  all  the  requirements 
of  paragraph  (b)  of  this  section.  *  *  * 

(2)  *  *  * 

(i)  If  the  initial  determination  is  to 
deny  the  request  the  person  making  the 
request  may  appeal  such  action  to  die 
Vice  President,  Governmental  and 
Public  Affairs.  Such  an  appeal  must  be 
taken  within  30  days  after  the  person’s 
receipt  of  the  initial  determination  and 
is  taken  by  delivering  a  written  notice  of 
appeal  to  the  Vice  President, 
Governmental  and  Public  Affairs, 
Tennessee  Valley  Authority,  Knoxville, 
Tennessee  37902-1499.  *  *  * 

(ii)  *  *  *  Determinations  of  appeals 
under  this  section  shall  be  made  by  the 
Vice  President,  Governmental  and 
Public  Affairs  or  the  Vice  President’s 
designee.  *  *  * 

(3)  *  *  * 

(i)  *  *  *  Such  extension  may  not 
exceed  10  working  days,  and  a  decision 
to  make  such  extension  shall  be  made 
by  the  Manager,  Public  Affairs  or  the 
Manager,  Public  Affairs'  designee. 

(ii)  *  *  *  A  decision  to  make  an 
extension  under  this  paragraph  shall  be 


made  by  the  Vice  President, 
Governmental  and  Public  Affairs  or  the 
Vice  President’s  designee. 
***** 

(e)  *  *  *  A  pricelist  and  order  form 
for  some  of  the  most  frequently  asked 
for  TVA  publications  and  reports  are 
contained  in  form  TVA  3077,  which  may 
be  obtained  by  writing  the  Manager, 
Public  Affairs,  Governmental  and  Public 
Affairs,  Tennessee  Valley  Authority, 
Knoxville,  Tennessee  37902-1499.  *  *  * 
Craven  Crowell, 

Vice  President,  Governmental  and  Public 
Affairs. 

[FR  Doc.  88-18686  Filed  6-17-88;  8:45  am] 
BILLING  CODE  S120-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Chlortetracycline 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
American  Cyanamid  Co.  providing  for 
use  of  a  chlortetracycline  (CTC)  Type  A 
article  in  making  free-choice  cattle 
feeds.  The  free-choice  cattle  feed  is  used 
as  an  aid  in  the  prevention  of 
anaplasmosis. 

EFFECTIVE  DATE:  August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5800  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION: 
American  Cyanamid  Co.,  Berdan  Ave., 
Wayne,  NJ  07470,  filed  supplemental 
NADA  48-761  which  provides  for  the 
safe  and  effective  use  of  Aureomycin® 
Type  A  articles  (chlortetracycline 
calcium  complex  equivalent  to  10  to  100 
grams  per  pound  chlortetracycline 
hydrochloride)  to  manufacture  free- 
choice  feeds  for  beef  and  nonlactating 
dairy  cattle  such  as  feed  blocks  or  salt- 
mineral  mixes,  to  provide  a  minimum 
daily  dose  of  0.5  milligram  (mg)  CTC  per 
pound  of  body  weight  for  use  as  an  aid 
in  the  prevention  of  anaplasmosis.  The 
manufacture  of  specific  free-choice 
formulations  from  Type  A  medicated 
articles  must  be  approved  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  and  must  be 


based  on  a  demonstration  of  drug 
stability  and  consumption  which  is 
consistent  with  the  effective  dose; 
manufacture  of  individual  free-choice 
feed  formulations  must  be  approved 
under  an  application  pursuant  to  section 
512(m)  of  the  act.  This  supplemental 
NADA  is  approved  and  the  regulations 
in  21  CFR  558.128  are  amended 
accordingly.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
(FOI)  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii),  a  summary  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Eranch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.128  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (c)(4)  as  paragraph  (c)(5),  and 
by  adding  new  paragraph  (c)(4)  to  read 
as  follows: 

§  558.128  Chlortetracycline. 

(a)  Approvals.  Type  A  medicated 
articles:  10  to  100  grams  per  pound 
chlortetracycline  to  010042  in 
S  510.600(c)  of  this  chapter,  35  grams 
chlortetracycline  with  7.7  percent  (35 
grams)  sulfamethazine  to  010042  in 
S  510.600(c)  of  this  chapter. 
***** 

(c)  *  *  * 

(4)  It  is  used  in  free-choice  cattle  feeds 
such  as  feed  blocks  or  salt-mineral 
mixes  manufactured  from  approve  Type 
A  articles;  such  feeds  are  given  to  beef 
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cattle  and  nonlactating  dairy  cattle  to 
provide  a  daily  minimum  intake  of  0.5 
milligram  of  chlortetracycline  per  pound 
of  body  weight  to  aid  in  the  prevention 
of  anaplasmosis;  the  use  of  these  Type 
A  articles  to  make  specific  free-choice 
feed  formulations  must  be  approved 
under  section  512(b)  of  the  act  and  be 
based  on  a  demonstration  of  drug 
stability  and  consumption  which  is 
consistent  with  the  effective  dose;  the 
specific  free-choice  feed  formulations 
approved  in  this  paragraph  can  be 
manufactured  under  section  512(m)  of 
the  act. 

***** 

Dated:  August  11, 1988. 

Richard  A  Caraevale, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  of  Veterinary  Medicine. 
[FR  Doc.  88-18695  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4160-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 
22  CFR  Part  201 
[A.I.D.  Regulation  1] 

Miscellaneous  Amendments 

AGENCY:  Agency  for  International 
Development  IDCA. 

ACTION:  Final  rule. 

summary:  A.I.D.  is  amending  its  rules 
applicable  to  A.I.D.-financed  commodity 
transactions  to  include  information  on 
OMB  approval  under  the  Paperwork 
Reduction  Act  to  specify  that  the 
Bahamas  and  Taiwan  are  ineligible 
source  countries  under  A.I.D. 

Geographic  Code  941,  to  revise 
eligibility  requirements  for  incidental 
services  and  for  air  transportation  under 
through  bills  of  lading,  to  update  the 
definition  of  U.S.  flag  air  carrier  and 
provide  the  correct  citation  for  U.S.  flag 
air  carrier  availability  criteria,  and  to 
update  office  names. 

EFFECTIVE  DATE:  August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
M/SER/PPE,  Kathleen  J.  O’Hara,  Room 
16001,  SA-14,  Agency  for  International 
Development  Washington,  DC  20523. 
Telephone  (703)  875-1534. 
SUPPLEMENTARY  INFORMATION:  The 
summary  of  AID.  Geographic  Code  941 
is  amended  to  reflect  the  fact  that 
Taiwan  and  the  Bahamas  are  no  longer 
eligible  source  countries  under  this  code. 

The  $50,000  limitation  on  services 
incidental  to  a  commodity  procurement 
is  removed;  such  services  cure  now 
limited  to  25  percent  of  the  total 


purchase  contract  regardless  of  actual 
dollar  amount. 

A  change  is  being  made  in  the 
transshipment  provision  for  air 
transportation  in  $  201.13(b)  to  indicate 
that  die  total  cost  on  a  through  bill  of 
lading  must  be  paid  to  an  eligible  carrier 
for  initial  international  carriage  on  an 
eligible  aircraft  in  order  to  be  eligible  for 
financing  under  the  transshipment 
provision.  A.I.D.’s  current  policy 
requires  payment  to  an  eligible  carrier, 
but  the  language  in  Regulation  1  does 
not  state  so  specifically.  The 
requirement  for  initial  international 
carriage  is  added  to  assure  that  the 
requirements  of  the  Fly  America  Act  are 
met. 

Other  changes  being  made  are 
editorial  only. 

The  Agency  has  determined  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291  and 
has  been  submitted  to  OMB  in 
accordance  with  the  Executive  Order. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response,  except 
for  the  forms  at  Appendices  A  and  D 
which  are  estimated  to  average  15 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Chief, 
Procurement  Planning,  Policy  and 
Evaluation  Staff,  AID.,  Washington,  DC 
20523-1435,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

List  of  Subjects  in  22  CFR  Part  201 

Commodity  procurement.  Foreign  aid. 
Grant  programs — foreign  relations,  Loan 
programs — foreign  relations. 

PART  201— RULES  AND  PROCEDURES 
APPLICABLE  TO  COMMODITY 
TRANSACTIONS  FINANCED  BY  AID. 

1.  The  authority  citation  in  Part  201  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  2381. 

Subpart  A— Definitions  and  Scops  of 
This  Part 

2.  A  new  §  201.03  is  added  to  read  as 
follows: 


S  201.03  OMB  approval  under  the 
Paperwork  Reduction  Act 

The  following  information  collection 
and  recordkeeping  requirements 
established  by  this  Part  201  have  been 
approved  by  OMB  (OMB  Control  No. 
0412-0514  expiring  April  30, 1991  except 
where  noted): 

Section 

201.13(b)(1) 

201.13(b)(2) 

201.15(c) 

201.31(g) 

201.32(c) 

201.32(d) 

201.33 

201.52(a) 

201.74 

Appendix  A  (OMB  No.  0412-0012, 

expiration  11/30/88). 

Appendix  D  (OMB  No.  0412-0004, 

expiration  5/31/91). 

The  information  requested  will  be 
used  to  verify  compliance  with  statutory 
and  regulatory  requirements  and  to 
assist  in  administration  of  AI.D.- 
financed  commodity  programs.  The 
submission  of  the  information  is 
required  in  order  to  receive  payment  for 
commodities  or  commodity-related 
services.  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  30  minutes  per 
response,  except  for  the  forms  at 
Appendices  A  and  D  which  are 
estimated  to  average  15  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Chief, 
Procurement  Planning,  Policy  and 
Evaluation  Staff,  AJ.D.,  Washington,  DC 
20523-1435,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Subpart  B— Conditions  Governing  the 
Eligibility  of  Procurement  Transactions 
for  AID.  Financing 

S  201.11  [Amended] 

3.  In  S  201.11  paragraph  (b)(4),  the 
summary  of  A.ID.  Geographic  Code  941 
is  amended  by  inserting  “Bahamas’* 
between  “Austria”  and  “Bahrain”  and 
by  inserting  ‘Taiwan  (Republic  of 
China)”  between  “Switzerland”  and 
“United  Arab  Emirates”  in  the  list  of 
countries  not  included  in  Code  941. 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Rules  and  Regulations 


4.  Section  201.12  is  revised  to  read  as 
follows: 

§  201.12  Eligibility  of  Incidental  services. 

Incidental  services  may  be  financed 
under  the  same  implementing  document 
which  makes  funds  available  for  the 
procurement  of  equipment  only  if: 

(a)  Such  services  are  specified  in  the 
purchase  contract  relating  to  the 
equipment; 

(b)  The  price  satisfies  the 
requirements  of  §  201.68;  and 

(c)  The  portion  of  the  total  purchase 
contract  price  attributable  to  such 
services  does  not  exceed  25  percent. 

5.  In  §  201.13,  paragraph  (b)(l)(ii)  is 
revised  to  read  as  follows: 

§  201.13  Eligibility  of  delivery  services. 
***** 

(b)*  *  * 

(1)  *  *  * 

(ii)  When  an  eligible  flag  vessel  is  not 
available  for  shipment,  a  supplier  may 
request  a  waiver  of  the  eligibility 
requirements  prior  to  shipment  from  the 
Office  of  Procurement  Transportation 
Division,  A.I.D.,  Washington,  DC  20523, 
telephone  (703)  875-1300. 
***** 

6.  Section  201.13  paragraph  (b)(2)  is 
revised  to  read  as  follows: 
***** 

(b)*  *  * 

(2)  International  air  transportation 
costs,  (i)  A.I.D.  will  finance  only  those 
international  air  transportation  costs 
which  meet  the  requirements  of  this 
paragraph  (b)(2).  For  the  purposes  of  this 
paragraph,  the  term  “U.S.  flag  air 
carrier”  means  one  of  a  class  of  air 
carriers  holding  a  certificate  under 
section  401  of  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1371)  authorizing 
operations  between  the  U.S.  or  its 
territories  and  one  or  more  foreign 
countries. 

(ii)(a)  Under  all  A.I.D.  grants  and 
under  A.LD.  loans  when  the  authorized 
source  for  procurement  is  Geographic 
Code  000,  A.I.D.  will  finance  only  those 
costs  incurred  on  U.S.  flag  air  carriers 
unless  such  service  is  not  available. 

(b)  Under  A.I.D.  loans  when  the 
authorized  source  for  procurement  is 
Geographic  Code  941,  A.I.D.  will  finance 
only  those  cost  incurred  on  U.S., 
cooperating  country,  or  Geographic 
Code  941  flag  air  carriers  unless  such 
service  is  not  available. 

(c)  AI.D.  will  finance  international  air 
transportation  costs  incurred  on  aircraft 
under  flag  registry  of  any  free  world 
country  if  the  costs  are  part  of  the  total 
cost  on  a  through  bill  of  lading  paid  to 
an  eligible  carrier  for  initial 
international  carriage  on  an  aircraft 
which  is  eligible  in  accordance  with 


paragraph  (b)(2)(ii)  (a)  or  (6)  of  this 
section. 

(iii)(a)  Expenditures  for  international 
air  transportation  furnished  by  air 
carriers  which  are  not  eligible  under  the 
provisions  of  paragraph  (b)(2)(ii)  of  this 
section  will  be  financed  by  A.I.D.  only 
when  service  by  eligible  air  carriers  is 
unavailable.  Criteria  for  determining 
when  service  by  eligible  air  carriers  is 
unavailable  are  the  same  as  those 
published  at  48  CFR  47.403-1  for 
determining  when  U.S.  flag  air  carriers 
are  unavailable.  Additional  guidance  on 
determining  when  service  is  unavailable 
may  be  obtained  from  the  Office  of 
Procurement,  Transportation  Division, 
telephone  (703)  875-1300. 
***** 

7.  Section  201.13  paragraph  (b)(3)(iv) 
is  amended  by  removing  the  words 
“Office  of  Commodity  Management” 
and  inserting,  in  their  place,  the  words 
“Office  of  Procurement”. 

Date:  July  15, 1988. 

John  F.  Owens, 

Associate  Assistant  to  the  Administrator  for 
Management 

[FR  Doc.  88-18440  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6118-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1208 

[NHTSA  Docket  No.  85-12;  Notice  3] 

RIN  2127-AB30 

National  Minimum  Drinking  Age 

agency:  Federal  Highway 
Administration  (FHWA),  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  On  April  7, 1986,  the 
President  signed  into  law  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L.  99- 
272.  Section  4104  of  the  Act  amends  23 
U.S.C.  158,  passed  in  July  1984,  which 
established  twenty-one  as  the  National 
Minimum  Drinking  Age.  The  amendment 
makes  permanent  the  penalty  for  States 
that  have  failed  to  comply  with  section 
158.  It  also  provides  that  certain  States 
coming  into  compliance  with  the  Act 
will  not  be  penalized  if  they  enact 
legislation  that  otherwise  complies,  but 
which  includes  “grandfather”  rights  to 
persons  between  the  ages  of  eighteen 


and  twenty-one.  The  amendments  made 
in  today’s  final  rule  revise  portions  of 
the  agency's  regulation  implementing 
section  158,  to  reflect  these  statutory 
changes.  These  amendments  do  not 
change  the  substantive  requirements  for 
States  to  avoid  the  withholding  of 
Federal  funds  under  the  Act;  they 
merely  implement  the  changes 
mandated  by  section  4104. 

DATES:  The  amendments  made  by  this 
final  rule  are  effective  on  August  18, 

1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

In  NHTSA:  Mr.  George  Reagle, 

Associate  Administrator  for  Traffic 
Safety  Programs,  Room  5125,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590,  telephone  (202)  366-1755;  or 
Ms.  Heidi  L.  Coleman,  Office  of  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
telephone  (202)  366-1834. 

In  FHWA:  Mr.  R.  Clarke  Bennett, 
Director,  Office  of  Highway  Safety, 
Room  3413,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone  (202) 
366-2131;  or  Mr.  David  Oliver,  Office  of 
Chief  Counsel,  Federal  Highway 
Administration,  telephone  (202)  386- 
1350. 

SUPPLEMENTARY  INFORMATION:  On  April 
7, 1986,  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA),  Pub.  L.  99-272  was  signed  into 
law  by  the  President.  Section  4104  of  the 
Act  amends  23  U.S.C.  158,  passed  in  July 
1984,  which  established  the  National 
Minimum  Drinking  Age.  The  amendment 
makes  permanent  the  penalty  on  States 
that  have  failed  to  comply  with  section 
158.  It  also  provides  that  certain  States 
coming  into  compliance  with  the  Act 
will  not  be  penalized  if  they  enact 
legislation  that  othewise  complies,  but 
which  includes  "grandfather”  rights  to 
persons  between  the  ages  of  eighteen 
and  twenty-one. 

Background 

On  July  17, 1984,  the  President  signed 
Pub.  L  98-363  (23  U.S.C.  158),  which 
established  the  National  Minimum 
Drinking  Age.  The  Act  strongly 
encouraged  States  to  have  laws 
prohibiting  the  purchase  and  public 
possession  of  alcoholic  beverages  by 
any  person  under  21  years  of  age  by 
withholding  a  portion  of  Federal-aid 
highway  funds  from  States  without 
these  laws.  As  originally  enacted, 
section  158  required  the  Secretary  of 
Transportation  to  withhold  a  portion  of 
Federal-aid  highway  funds  from  any 
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State  whose  laws  permit  the  purchase  or 
public  possession  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age.  It  provided  that  if  a 
State  does  not  enact  a  new  law  or 
amend  its  existing  laws  to  make  age  21 
the  legal  minimum  drinking  age  by 
October  1, 1986,  five  percent  of  such 
State’s  Federal-aid  highway  funds 
would  be  withheld  from  funds  required 
to  be  apportioned  on  that  date  under  23 
U.S.C.  104(b)(1),  104(b)(2),  104(b)(5), 
104(b)(6),  (primary  system,  secondary 
system.  Interstate  system  (including 
resurfacing,  restoring,  rehabilitating  and 
reconstructing  or  4R  funds)  and  urban 
system  funds).  If  by  October  1, 1987,  no 
law  is  adopted  or  amendments  made, 
ten  percent  of  the  State’s  Federal-aid 
highway  funds  required  to  be 
apportioned  on  that  date  under  these 
sections  would  be  withheld.  Any  funds 
withheld  from  a  State's  apportionment, 
in  accordance  with  the  Act,  would  be 
promptly  apportioned  to  that  State  if  it 
came  into  compliance  in  any  succeeding 
fiscal  year. 

The  constitutionality  of  the  National 
Minimum  Drinking  Age,  23  U.S.C.  158, 
was  challenged  by  the  State  of  South 
Dakota  and  upheld  by  the  Supreme 
Court  of  the  United  States  in  a  decision 
rendered  on  June  23, 1987.  South  Dakota 

v.  Dole, _ U.S _ _  97  L.ED.2d  171, 

107  S.Ct.  2793  (June  23, 1987). 

On  March  28, 1985,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  and  the  Federal  Highway 
Administration  (FHWA)  issued  a  joint 
rule  (51  FR 10376)  to  implement  the 
National  Minimum  Drinking  Age.  The 
regulation  was  codified  in  23  CFR  Part 
1208. 

In  accordance  with  the  regulation, 
each  State  was  notified  by  March  28, 
1986  of  the  agencies’  preliminary  review 
of  its  statutes,  and  by  May  30, 1986  of 
the  agencies  final  determination  of  the 
State’s  compliance  or  non-compliance 
with  section  158  for  FY 1987.  Each  State 
determined  to  be  in  non-compliance  was 
permitted  to  submit  substantiating 
documentation  at  any  time  that  it 
amended  its  laws  to  conform  to  §  158. 
The  agencies  worked  closely  with  the 
States  to  afford  them  an  adequate 
opportunity  to  comply  with  the  rule 
before  any  funds  were  withheld.  To 
date,  all  fifty  States  and  the  District  of 
Columbia  have  enacted  conforming  Age 
21  laws.  Only  Puerto  Rico  has  not 

At  the  time  the  COBRA  was  signed  by 
the  President  a  number  of  States  had 
included  sunset  clauses  in  their  laws. 
Section  158  (as  originally  enacted) 
provided  only  for  die  withholding  of 
funds  required  to  be  apportioned  on 
October  1, 1986  and  1987.  A  typical 
sunset  clause  would  result  in  the 


lowering  of  the  State’s  minimum 
drinking  age  once  the  State  received 
these  apportionments.  For  example,  the 
State  would  pass  a  21  law,  and  receive 
its  apportionments  in  FY  1987  and  1988. 
Then,  under  the  sunset  clause,  the 
State’s  minimum  drinking  age  would 
return  to  the  age  in  effect  prior  to 
enactment  of  the  complying  21  law. 
Congress  enacted  section  4104  of  the 
COBRA,  amending  section  158, 
primarily  to  address  this  situation. 
Specifically,  section  4104  of  the  COBRA: 

•  Made  permanent  the  10  percent 
withholding  of  Federal-aid  highway 
funds  from  States  that  fail  to  comply 
with  section  158; 

•  Permitted  a  noncomplying  State 
that  enacted  an  otherwise  complying 
age-21  law  to  afford  “grandfather”  rights 
in  that  law  to  individuals  who  are  less 
than  21  years  of  age,  if  they  are  18  years 
or  older  on  the  day  preceding  the 
effective  date  of  the  State  law  and  at 
that  time  could  lawfully  purchase  or 
publicly  possess  any  alcoholic  beverage 
in  the  State.  To  qualify,  the  age-21  law 
containing  the  grandfather  clause  must 
have  been  in  effect  “before  the  later  of 
(A)  October  1, 1986,  or  (B)  the  tenth  day 
following  the  last  day  of  die  first  session 
the  legislature  of  a  State  convene(d) 
after  [April  7, 1986].” 

•  Provided  that  funds  withheld  under 
section  158  from  apportionment  on  or 
before  September  30, 1988  shall  be 
restored  to  a  State  that  makes  a 
complying  law  effective,  on  the  day 
following  the  law’s  effective  date,  if  the 
funds  have  not  lapsed,  and  that  funds 
withheld  under  section  158  from 
apportionment  after  September  30, 1988 
shall  lapse  immediately.  It  also 
described  the  length  of  time  that 
withheld  and  subsequendy  apportioned 
funds  would  remain  available  before 
they  lapse,  and  the  disposition  of  sums 
that  do  lapse. 

These  statutory  amendments,  and  the 
regulatory  changes  the  agencies  are 
making  to  implement  them,  are 
described  in  detati  below. 

Permanent  Withholding  of  Funds 

Subsection  (a)  of  section  4104  makes 
permanent  the  annual  10  percent 
withholding  “of  the  amount  required  to 
be  apportioned  to  any  State  under  each 
of  sections  104(b)(1).  104(b)(2),  104(b)(5), 
and  104(b)(6)  of  [Title  23]”  from  States 
that  fad  to  comply  with  section  158. 

Prior  to  this  amendment,  section  158 
required  the  withholding  of  10  percent  of 
the  apportionments  under  these  sections 
on  October  1, 1987,  but  not  thereafter. 
The  amendment  did  not  alter  the 
withholding  of  5  percent  of  these  funds 
under  section  158  on  October  1, 1986. 


Senator  Lautenberg,  the  author  of  the 
amendment,  explained: 

My  amendment  will  make  the  10  percent 
withholding  of  highway  funds,  scheduled  to 
end  on  September  30, 1988,  permanent.  *  *  * 
This  change  will  essentially  establish 
September  30, 1988,  as  the  date  by  which  the 
Congress  wants  to  see  uniformity  in  minimum 
drinking  ages  across  the  Nation.  S 15203, 
November  12, 1985,  daily  ed.,  Congressional 
Record. 

The  agencies  note  that,  at  this  time,  all 
fifty  States  and  the  District  of  Columbia 
have  passed  legislation  that  conforms 
with  the  National  Minimum  Drinking 
Age.  Only  Puerto  Rico  has  not.  As  a 
result  of  the  statutory  amendments, 
Puerto  Rico  will  be  subject  to  a  10 
percent  withholding  of  Federal-aid 
highway  funds  every  fiscal  year  until  it 
does  pass  a  conforming  law.  In  addition, 
if  any  State  currently  in  compliance  with 
section  158,  changes  its  law  so  that  it  no 
longer  meets  the  National  Minimum 
Drinking  Age,  the  State  will  be  subject 
to  a  10  percent  withholding  of  Federal- 
aid  highway  funds  on  the  first  day  of  the 
fiscal  year. 

This  rule  amends  the  agencies' 
regulation  to  reflect  the  legislative 
change.  The  word  “first”  will  be  inserted 
before  the  phrase  “fiscal  year”  the 
second  place  it  appears  in  23  CFR 
1208.4(a).  In  23  CFR  1208.4(b),  the  phrase 
“each  fiscal  year  after"  will  replace  the 
phrase  "the  fiscal  year  succeeding”. 

State  Grandfather  Clauses 

As  explained  by  Senator  Lautenberg 
in  debates  on  the  floor  of  the  Senate, 
section  4104  also  includes  a  “lenient 
provision  [which]  *  *  *  allows  States  to 
phase  in  their  21  laws  and  be  in 
compliance  with  Federal  law  provided 
they  do  so  expeditiously.”  S18211, 
December  19, 1985,  daily  ed.. 
Congressional  Record. 

Specifically,  section  4104(b)  permits  a 
noncomplying  State  that  enacts  an 
otherwise  complying  age-21  law,  to 
afford  “grandfather”  rights  in  that  law  to 
individuals  who  are  less  than  21  years 
of  age,  if  they  are  18  years  or  older  on 
the  day  preceding  the  effective  date  of 
the  State  law  and  at  that  time  could 
lawfully  purchase  or  publicly  possess 
any  alcoholic  beverage  in  the  State.  To 
qualify,  the  age-21  law  containing  the 
grandfather  clause  must  have  been  in 
effect  "before  the  later  of  (A)  October  1, 
1986,  or  (B)  the  tenth  day  following  the 
last  day  of  the  first  session  the 
legislature  of  a  State  convene  [d]  after 
[April  7, 1986]." 

As  noted  above,  only  Puerto  Rico  has 
yet  to  pass  legislation  which  conforms 
with  the  National  Minimum  Drinking 
Age,  and  the  agencies  understand  that 
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the  legislature  of  this  jurisdiction  has 
convened  since  April  7, 1988,  and  that  10 
days  have  already  lapsed  since  the  last 
day  of  its  legislative  session.  Some  of 
the  States  that  passed  conforming 
legislation  in  response  to  the  Federal 
law  included  grandfather  rights  in  their 
statutes.  The  agencies  reviewed  these 
statutes  and  determined  that  they  meet 
the  Federal  requirements. 

Notwithstanding  the  limited 
applicability  of  the  change  at  this  time, 
the  agencies  are  amending  their 
regulation  in  this  final  rule  to  reflect  the 
statutory  change,  by  adding  a  new 
§  1208.4(c). 

Period  of  Availability  for  Funds 

Senator  Lautenberg  explained,  in 
comments  preceding  its  enactment,  that 
section  4104  “ends  die  reimbursement  of 
withheld  funds  at  the  close  of  fiscal  year 
1988.  The  provision  also  *  *  *  extends 
the  availability  of  highway  funds 
withheld  so  that  States  will  not  simply 
lose  funds  when  they  lapse  under  the 
normal  procedures  of  the  highway  law." 
S 18211,  December  19, 1985,  daily  ed., 
Congressional  Record. 

Prior  to  this  amendment,  section  158 
provided  that  any  funds  withheld  from  a 
State's  apportionment  would  be 
promptly  apportioned  to  that  State  if  it 
came  into  compliance  in  any  succeeding 
fiscal  year.  It  was  silent,  however,  with 
regard  to  the  period  of  time  during 
which  the  funds  withheld  from 
noncomplying  States  would  remain 
available  before  they  lapsed.  As  we 
explained  in  the  preamble  to  the  final 
rule  implementing  the  1984  Act  (51 FR 
10379),  the  agencies  determined  that  the 
funds  would  remain  available  for  the 
standard  periods  of  availability  of  the 
various  Federal-aid  highway  funds. 

Section  4104(c),  adding  subsection 
158(b)(1)(B),  provides  instead  that  "No 
funds  withheld  [under  section  158]  from 
apportionment  to  any  State  after 
September  30, 1988,  shall  be  available 
for  apportionment  to  such  State.”  In 
other  words,  any  State  which  is  found  to 
be  in  noncompliance  with  the  National 
Minimum  Drinking  Age  law  after 
September  30, 1988,  permanently  loses 
any  funds  withheld  after  that  date. 
(Funds  withheld  in  earlier  fiscal  years 
will  lapse  in  accordance  with  subsection 
158(b)(1)(A),  which  is  discussed  in  detail 
below.)  Currently,  this  provision  applies 
only  to  Puerto  Rico.  If  Puerto  Rico  fails 
to  meet  the  requirements  of  section  158 
by  September  30, 1988,  then  funds  will 
be  withheld  every  fiscal  year  until  it 
complies,  and  these  withholdings  will  be 
permanent.  In  addition,  if  any  State 
currently  in  compliance  with  section 
158,  changes  its  law  so  that  it  no  longer 
meets  the  Nrtional  Minimum  Drinking 


Age,  then  funds  will  be  withheld  on  the 
first  day  of  the  fiscal  year  and  the 
withholding  will  be  permanent.  The 
disposition  of  these  funds  would  be 
made  in  accordance  with  subsection 
158(b)(4),  which  is  described  in  detail 
below. 

The  remainder  of  this  discussion 
describes  the  applicability  of  the  other 
statutory  amendments,  which  focus 
primarily  on  the  availability  of  funds 
withheld  from  states  found  out  of 
compliance  with  section  158  on  or 
before  September  30, 1988. 

To  Summarize  these  amendments  and 
their  applicability,  subsections 
158(b)(1)(A)  and  (b)(2),  as  amended, 
identify  die  period  of  time  during  which 
funds  withheld  on  or  before  September 
30, 1988  remain  available  for 
apportionment,  and  when  they  are  to  be 
restored  if  the  State  comes  into 
compliance  with  section  158  before  the 
funds  lapse.  Since  all  50  States  and  the 
District  of  Columbia  now  have  passed 
laws  which  have  been  determined  to  be 
in  compliance  with  section  158,  these 
two  subsections  now  apply  only  to 
Puerto  Rico.  Subsection  158(b)(3),  as 
amended,  established  the  period  of  time 
during  which  these  subsequently 
apportioned  funds  remain  available  to  a 
State  for  expenditure.  Of  the  States 
initially  found  to  be  out  of  compliance 
with  section  158  on  April  2, 1987,  seven 
will  have  had  previously  withheld  funds 
restored  to  them  after  coming  into 
compliance  with  section  158  before  the 
funds  lapse.  This  section  applies  to 
these  restored  funds.  If  Puerto  Rico 
complies  with  the  National  Minimum 
Drinking  Age  before  its  funds  lapse,  this 
section  would  apply  also  to  its  restored 
funds.  If  the  funds  withheld  from  Puerto 
Rico  lapse  before  they  are  restored,  their 
disposition  would  be  made  in 
accordance  with  subsection  158(b)(4),  as 
amended.  In  an  effort  to  explain  these 
changes  as  clearly  as  possible,  the 
agencies  will  describe  the  amendments 
as  they  apply  to  the  affected  States. 

(1)  Puerto  Rico 

Subsection  158(b)(1)(A),  as  amended, 
identifies  the  period  of  time  during 
which  funds  withheld  from 
apportionment  to  a  State  on  or  before 
September  30, 1988  (if  the  funds  would 
have  been  apportioned  but  for  the 
State’s  noncompliance  with  section  158) 
remain  available  for  apportionment.  The 
subsection  provides  that  these  funds 
shall  remain  available  for 
apportionment  for  the  following  periods 
of  time: 

*  *  *  section  104(b)(5)(A)  funds  shall  remain 
available  until  the  end  of  the  fiscal  year  for 
which  the  funds  are  authorized  to  be 
appropriated.  *  *  *  section  104(b)(1), 


104(b)(2)  and  104(b)(6)  funds  shall  remain 
available  until  the  end  of  the  third  fiscal  year 
following  the  fiscal  year  for  which  the  funds 
are  authorized  to  be  appropriated  [Puerto 
Rico  does  not  have  Interstate  highways  and 
does  not  receive  an  apportionment  of  section 
104(b)(5)(A)  funds.) 

On  April  2, 1987,  5%  of  the  1987  fiscal 
year  apportionment  was  withheld  from 
Puerto  Rico  based  on  a  finding  that  it 
was  not  in  compliance  with  section  158. 
On  October  1, 1987, 10%  of  the  1988 
fiscal  year  apportionment  was  withheld 
from  Puerto  Rico  on  that  basis.  Puerto 
Rico  was  informed  that  the  withheld 
funds  would  not  be  apportioned  unless 
it  came  into  compliance  with  section  158 
before  the  funds  lapse.  The  funds  would 
lapse  in  accordance  with  the  periods 
defined  in  subsection  158(b)(1)(A),  as 
amended. 

In  accordance  with  subsection 
158(b)(2),  as  amended,  if  Puerto  Rico 
makes  a  complying  law  effective  before 
September  30, 1990  (when  funds  will 
begin  to  lapse  under  subsection 
158(b)(1)(A),  as  amended),  these 
withheld  funds  will  be  restored  on  the 
day  following  the  effective  date  of  the 
law.  After  that  date,  from  the  funds 
previously  withheld,  only  those  which 
still  remain  available  for  apportionment 
will  be  restored.  Any  funds  that  are 
restored  to  Puerto  Rico  shall  remain 
available  for  expenditure  for  the  periods 
of  time  defined  in  subsection  158(b)(3), 
as  amended.  These  period  of  time  are 
described  in  detail  below. 

Sums  that  are  still  being  withheld 
from  Puerto  Rico  at  the  end  of  their 
period  of  availability,  shall  lapse  in 
accordance  with  section  158(b)(4),  as 
amended,  except  that  section 
104(b)(5)(B)  funds  (Interstate  4R  funds) 
shall  no  longer  be  available  to  Puerto 
Rico  under  that  section  but  shall  be 
made  available  by  the  Secretary  for 
projects  in  accordance  with  23  U.S.C. 
118(b). 

(2)  Colorado,  Idaho,  Montana,  Ohio, 
South  Dakota,  Tennessee,  Wyoming 

On  April  2, 1987,  5%  of  the  1987  fiscal 
year  apportionment  was  withheld  also 
from  the  seven  States  listed  above, 
based  on  a  finding  that  they  were  not  in 
compliance  with  section  158  at  that  time. 
By  October  1, 1987,  five  of  these  seven 
States  had  complied  with  section  158 
and,  therefore,  of  these  seven,  10%  of  the 
1988  fiscal  year  apportionment  was 
withheld  only  from  South  Dakota  and 
Wyoming.  Both  of  these  States  have 
since  passed  laws  that  conform  with 
section  158. 

Subsection  158(b)(2),  as  amended, 
provides  that  any  State  which  is  found 
in  noncompliance  with  the  National 
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Minimum  Drinking  Age  on  or  before 
September  30, 1988,  and  which  makes  a 
complying  law  effective  before  the  last 
day  of  the  period  of  availability  for  the 
previously  withheld  funds,  shall  be 
apportioned  the  previously  withheld 
funds  remaining  available  on  the  day 
following  the  effective  date  of  the  law. 
Colorado,  Idaho,  Montana,  Ohio  and 
Tennessee  passed  complying  laws  that 
became  effective  before  September  30, 
1987,  and  had  their  funds  restored  in 
accordance  with  this  provision.  South 
Dakota  passed  a  complying  law  that 
became  effective  on  April  1, 1988,  and 
had  its  funds  restored  on  April  2  of  this 
year.  Wyoming  passed  a  complying  law 
that  is  scheduled  to  become  effective  on 
July  1, 1988,  and  will  have  its  funds 
restored,  as  the  subsection  provides,  on 
the  day  following  the  effective  date  of 
this  law. 

The  funds  that  have  been  (or  will  be) 
restored  to  these  States  shall  remain 
available  for  expenditure  for  the  periods 
of  time  defined  in  subsection  158(b)(3), 
as  amended.  This  subsection  provides 
that  Interstate  construction  funds, 
apportioned  under  section  104(b)(5)(A), 
shall  remain  available  for  expenditure 
until  the  end  of  the  fiscal  year 
succeeding  the  fiscal  year  in  which  the 
funds  are  apportioned.  All  remaining 
funds  shall  remain  available  for 
expenditure  until  the  end  of  the  third 
fiscal  year  succeeding  the  fiscal  year  in 
which  the  funds  are  apportioned.  In 
their  notifications  of  apportionment, 
these  States  have  been  (or  will  be) 
notified  of  the  periods  of  time  during 
which  these  restored  funds  will  be 
available  for  expenditure. 

Sums  that  have  been  apportioned  to  a 
State  but  have  not  been  obligated  at  the 
end  of  their  period  of  availability  shall 
lapse,  in  accordance  with  section 
158(b)(3),  as  amended,  except  that 
section  104(b)(5)  (Interstate  construction 
and  4R)  funds  shall  no  longer  be 
available  to  the  State  under  that  section 
but  shall  be  made  available  by  the 
Secretary  for  projects  in  accordance 
with  23  U.S.C.  118(b). 

This  rule  amends  §  1208.5  of  the 
agencies’  regulation,  and  adds  three  new 
subsections,  numbered  §§  1208.6, 1208.7 
and  1208.8  to  reflect  these  statutory 
changes.  As  explained  below,  the 
current  §  1208.6  has  been  deleted. 

Notification  of  Compliance 

Section  1208.6  of  the  current 
regulation  prescribed  the  procedures  for 
notifying  each  State  of  its  compliance  or 
non-compliance  with  the  National 
Minimum  Drinking  Age  prior  to  the 
apportionment  or  withholding  of  funds 
required  to  be  apportioned  on  October  1, 
1986  and  1987.  Since  these 


apportionments  have  already  been 
made,  this  section  is  being  deleted.  A 
new  §  1208.9  is  being  added  to  prescribe 
the  procedures  for  notifying  each  State 
of  its  compliance  or  noncompliance  with 
the  National  Minimum  Drinking  Age  in 
the  future.  The  procedural  format  is 
essentially  being  retained.  The 
procedures,  however,  are  being  changed 
slightly,  so  that  the  notification  to  States 
of  their  compliance  or  noncompliance 
with  the  National  Minimum  Drinking 
Age  can  be  accomplished  through 
FHWA’s  normal  certification  of 
apportionments  process.  This  change  is 
intended  to  simplify  the  process  for  both 
the  Federal  government  as  well  as  for 
the  States. 

These  procedures  will  be  followed  to 
advise  Puerto  Rico  of  the  funds  that  will 
be  withheld  from  apportionment  if  it 
does  not  pass  legislation  that  conforms 
with  the  National  Minimum  Drinking 
Age  law.  These  procedures  would  be 
followed  also  to  advise  a  complying 
State  that  subsequently  comes  out  of 
compliance,  of  the  funds  that  would  be 
withheld  from  apportionment  to  that 
State. 

Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  has  no  federalism 
implication  that  warrants  the 
preparation  of  a  federalism  assessment. 

Economic  and  Other  Effects 

The  agencies  have  analyzed  the  effect 
of  this  action  and  have  determined  that 
it  is  not  “major"  within  the  meaning  of 
Executive  Order  12291  or  “significant” 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  regulatory  impact  is  not 
greater  than  $100  million.  Accordingly,  a 
full  regulatory  evaluation  is  not 
necessary.  Moreover,  this  rule  merely 
implements  the  non-discretionary 
aspects  of  the  new  law.  Thus,  any 
economic  impact  that  may  occur  will  not 
be  attributable  to  this  regidation,  but 
will  be  instead  the  result  of  the  Federal 
statute  and  of  State  decisions  on 
whether  to  conform  with  the  Federal 
Statute. 

Because  this  regulation  relates  to 
grants,  the  notice  and  comment 
requirements  established  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  are  not  applicable.  Moreover,  the 
legislative  changes  addressed  in  this 
final  rule  involve  no  discretion  on  the 
part  of  the  agencies.  The  revisions  in 
this  document  merely  reflect  statutory 
changes  mandated  by  section  4104  of 
the  COBRA.  These  regulatory  changes 


require  no  interpretation  and  provide 
the  agencies  with  no  discretion. 

Because  the  agencies  are  not  required 
to  publish  a  notice  of  proposed 
rulemaking  regarding  this  rule,  the 
agencies  are  not  required  to  analyze  the 
effect  of  this  rule  on  small  entities,  in 
accordance  with  the  Regulatory 
Flexibility  Act.  The  agencies  have 
nonetheless  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  funds  are  withheld  under  the 
regulation,  the  withholding  will  be  from 
the  States  which  are  not  small  entities. 

The  agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  The  agencies 
have  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment 

Effective  date 

Because  the  amendments  are  not 
covered  by  the  Administrative 
Procedure  Act  and  since  they  only 
contain  technical  changes  or  merely 
implement  legislative  changes  and  do 
not  impose  any  additional  requirements, 
the  amendments  are  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  23  CFR  Part  1208 

Alcohol,  Highway  safety. 

In  accordance  with  the  foregoing.  Part 
1208  of  Title  23  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1208— [AMENDED] 

1.  The  authority  citation  for  Part  1208 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  158;  delegation  of 
authority  at  49  CFR  1.48  and  1.50. 

§1208.4  [Amended] 

2.  In  §  1208.4(a),  the  word  "first”  is 
added  before  the  phrase  "fiscal  year” 
the  second  place  it  appears.  In 

§  1208.4(b),  the  words  "the  fiscal  year 
succeeding”  are  removed,  and  in  their 
place  is  added  the  phrase  “each  fiscal 
year  after". 

3.  Section  1208.4(c)  is  added  to  read  as 
follows: 

***** 

(c)  A  State  that  has  in  effect  a  law 
which  permits  the  purchase  and  public 
possession  in  the  State  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age,  but  18  years  or  older  on 
the  day  preceding  the  effective  date  of 
the  State  law  and  at  that  time  could 
lawfully  purchase  or  publicly  possess 
any  alcoholic  beverage  in  the  State,  will 
be  deemed  to  be  in  compliance  with 
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paragraphs  (a)  and  (b)  of  this  section  in 
each  fiscal  year  in  which  the  law  is  in 
effect,  provided: 

(1)  The  law  must  be  in  effect  before 
the  later  of  (i)  October  1, 1986  or  (ii)  the 
tenth  day  following  the  last  day  of  the 
first  session  the  legislature  of  the  State 
convenes  after  April  7, 1988;  and 

(2)  The  State  law  otherwise  makes 
unlawful  the  purchase  and  public 
possession  in  the  State  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age. 

4.  Section  1208.5  is  revised  to  read  as 
follows: 

S  1208.5  Period  of  availability  of  withheld 
funds. 

(a)  Funds  withheld  under  §  1208.4 
from  apportionment  to  any  State  on  or 
before  September  30, 1988  will  remain 
available  for  apportionment  as  follows: 

(1)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(5)(A) 
but  for  this  section,  the  funds  will 
remain  available  until  the  end  of  the 
fiscal  year  for  which  the  funds  are 
authorized  to  be  appropriated. 

(2)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(5)(B) 
but  for  this  section,  the  funds  will 
remain  available  until  the  end  of  the 
second  fiscal  year  following  the  fiscal 
year  for  which  the  funds  are  authorized 
to  be  appropriated. 

(3)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(1), 
104(b)(2)  or  104(b)(6)  but  for  this  section, 
the  fluids  will  remain  available  until  the 
end  of  the  third  fiscal  year  following  the 
fiscal  year  for  which  the  funds  are 
authorized  to  be  appropriated. 

(b)  Funds  withheld  under  $  1208.4 
from  apportionment  to  any  State  after 
September  30, 1988  will  not  be  available 
for  apportionment  to  the  State. 

5.  Section  1208.6  is  revised  to  read  as 
follows: 


§  1208.7  Period  of  availability  of 
subsequently  apportioned  funds. 

(a)  Funds  apportioned  pursuant  to 
S  1208.6  will  remain  available  for 
expenditure  as  follows: 

(1)  Funds  apportioned  under  23  U.S.C. 
104(b)(5)(A)  will  remain  available  until 
the  end  of  the  fiscal  year  succeeding  the 
fiscal  year  in  which  the  funds  are 
apportioned. 

(2)  Funds  apportioned  under  23  U.S.C. 
104(b)(1),  104(b)(2),  104(b)(5)(B),  or 
104(b)(6)  will  remain  available  until  the 
end  of  the  third  fiscal  year  succeeding 
the  fiscal  year  in  which  the  funds  are 
apportioned. 

(b)  Sums  apportioned  to  a  State 
pursuant  to  §  1208.6  and  not  obligated  at 
the  end  of  the  periods  defined  in 

§  1208.7(a),  shall  lapse  or,  in  the  case  of 
funds  apportioned  under  23  U.S.C. 
104(b)(5),  shall  lapse  and  be  made 
available  by  the  Secretary  for  projects 
in  accordance  with  23  U.S.C.  118(b). 

7.  Section  1208.8  is  added  to  read  as 
follows: 

§  1208.8  Effect  of  noncompliance. 

If  a  State  has  not  made  effective  a  law 
prohibiting  the  purchase  and  public 
possession  in  the  State  of  any  alcoholic 
beverage  by  a  person  who  is  less  than 
21  years  of  age  at  the  end  of  the  period 
for  which  funds  withheld  under  §  1208.4 
from  apportionment  are  available  for 
apportionment  to  a  State  under  §  1208.5, 
then  such  funds  shall  lapse  or,  in  the 
case  of  funds  withheld  horn 
apportionment  under  23  U.S.C.  104(b)(5), 
shall  lapse  and  be  made  available  by 
the  Secretary  for  projects  in  accordance 
with  23  U.S.C.  118(b). 

8.  Section  1208.9  is  added  to  read  as 
follows: 

§  1208.9  Procedures  affecting  States  in 
noncompliance. 

(a)  Every  fiscal  year,  each  State 
determined  to  be  in  noncompliance  with 
the  National  Minimum  Drinking  Age, 
based  on  NHTSA's  and  FHWA’s 
preliminary  review  of  its  statutes  for 
compliance  or  non-compliance,  will  be 
advised  of  the  funds  expected  to  be 
withheld  under  §  1208.4  from 
apportionment,  as  part  of  the  advance 
notice  of  apportionments  required  under 
23  U.S.C.  104(e),  normally  not  later  than 
ninety  days  prior  to  final  apportionment. 

(b)  If  NHTSA  and  FHWA  determine 
that  the  State  is  in  noncompliance  with 
the  National  Minimum  Drinking  Age 
based  on  their  preliminary  review,  the 
State  may,  within  30  days  of  its  receipt 
of  the  advance  notice  of 
apportionments,  submit  documentation 
showing  why  it  is  in  compliance. 
Documentation  shall  be  submitted  to  the 
National  Highway  Traffic  Safety 


§  1208.6  Apportionment  of  withheld  funds 
after  compliance. 

Funds  withheld  under  $  1208.4  from 
apportionment,  which  remain  available 
for  apportionment  under  $  1208.5(a),  will 
be  apportioned  to  any  State  that  makes 
effective  a  law  prohibiting  the  purchase 
or  public  possession  in  the  State  of  any 
alcoholic  beverage  by  a  person  who  is 
less  than  21  years  of  age  before  the  last 
day  of  the  period  of  availability  as 
defined  in  §  1208.5(a).  The  funds  will  be 
apportioned  to  the  State  on  the  day 
following  the  effective  date  of  the  law. 

8.  Section  1208.7  is  added  to  read  as 
follows: 


Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

(c)  Every  fiscal  year,  each  State 
determined  to  be  in  noncompliance  with 
the  National  Minimum  Drinking  Age, 
based  on  NHTSA’s  and  FHWA’s  final 
determination  of  compliance  or 
noncompliance,  will  receive  notice  of 
the  funds  being  withheld  under  §  1208.4 
from  apportionment,  as  part  of  the 
certification  of  apportionments  required 
under  23  U.S.C.  104(e),  which  normally 
occurs  on  October  1  of  each  fiscal  year. 

Issued  on  August  12, 1988. 

Robert  E.  Farris, 

Federal  Highway  Administrator. 

Diane  K.  Steed, 

National  Highway  Traffic  Safety 
Administrator. 

[FR  Doc.  88-18779  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4810-59-M,  4010-22-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  0 

[Order  No.  1297-88] 

Special  Independent  Counsel  for 
Members  of  Congress 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

summary:  This  order  amends  28  CFR 
Part  0  to  reflect  the  policy  within  the 
Department  of  Justice  for  the  special 
handling  of  allegations  of  criminality 
against  a  Member  of  Congress.  It  is 
being  placed  in  the  Code  of  Federal 
Regulations  so  that  the  Department’s 
regulations  will  contain  an  accurate 
description  of  the  Attorney  General’s 
prosecutorial  authority  in  this  area. 
EFFECTIVE  DATE:  August  11, 1988  except 
as  to  any  criminal  investigation  certified 
within  30  days  thereof  by  the  Assistant 
Attorney  General  for  the  Criminal 
Division  to  the  Attorney  General  as 
being  ongoing  on  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT. 
John  C.  Keeney,  Criminal  Division; 
telephone  number:  202-633-2621.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  sets  forth  the  policy  within 
the  Department  of  Justice  for  the 
handling  of  allegations  against  Members 
of  Congress.  It  is  designed  to  promote 
confidence  in  the  integrity  of 
investigations  and  prosecutions  for 
violations  of  federal  criminal  law  and  is 
based  in  part  on  the  regulations  used  by 
the  Department  in  connection  with  the 
Watergate  Special  Prosecutors.  By 
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announcing  a  policy  that  special 
independent  counsels  will  investigate 
any  criminal  law  allegation  against  a 
Member  of  Congress,  the  Department 
will  be  able  to  remove  any  real  or 
apparent  concern  that  a  particular 
investigation  may  be  politically 
motivated.  Since  the  decision  whether  to 
prosecute  will  be  made  by  an  individual 
who  has  no  long-term  affiliation  with 
the  Department  or  any  branch  of 
government,  it  will  demonstrate  to  the 
public  that  neither  political  hostility  nor 
political  favoritism  played  a  part  in  the 
final  decision.  This  rule  will  therefore 
provide  for  nondiscretionary  referral  to 
a  special  independent  counsel  whenever 
the  Attorney  General  determines  that 
there  is  specific  and  credible  evidence 
that  any  Member  of  Congress  has 
violated  a  federal  criminal  law  other 
than  certain  specified  misdemeanors. 

This  is  not  a  major  rule  within  the 
meaning  of  Exec.  Order  No.  12291.  This 
will  not  have  an  impact  on  a  significant 
number  of  small  businesses.  5  U.S.C. 

901. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies). 

By  the  authority  vested  in  me 
including  28  U.S.C.  509,  510,  515,  510, 


of  Federal  Regulations,  is  amended  as 
follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  2303, 3101;  8  U.S.C. 
1103, 1324A,  1427(g);  15  U.S.C.  644(k);  18 
U.S.C.  2254,  3621,  3622, 4001,  4041,  4042, 4044, 
4082, 4201  et  seq.,  6003(b);  21  U.S.C.  871, 
881(d),  904;  22  U.S.C.  263a,  1621-16450, 1622 
note;  28  U.S.C.  509,  510,  515,  517,  519,  524,  543, 
552,  552a,  569;  31  U.S.C.  1108,  3801  et  seq.\  50 
U.S.C.  App.  2001-2017p;  Pub.  L  No.  91-613, 
sec.  501;  EO 11919;  EO 11287;  EO 11300. 

2.  Subpart  B  is  amended  by  adding  a 
new  §  0.14  to  read  as  follows: 

§  0.14  Special  Independent  Counsel  for 
Members  of  Congress. 

(a)  Initial  investigation.  Whenever  the 
Attorney  General  receives  information 
from  any  source  indicating  that  either  a 
United  States  Senator  or  Member  of  the 
House  of  Representatives  has  violated 
any  federal  criminal  law  other  than  a 
violation  classified  as  a  Class  B  or  C 
misdemeanor,  he  shall  determine  within 
15  days  whether  there  are  sufficient 
grounds  to  initiate  a  preliminary 
investigation.  If  within  that  15-day 
period  the  Attorney  General  determines 
that  the  information  is  not  specific  or  is 


not  from  a  credible  source,  then  the 
Attorney  General  shall  close  the  matter. 
If  within  that  15-day  period  the  Attorney 
General  determines  that  the  information 
is  specific  and  from  a  credible  source,  or 
is  unable  to  so  determine,  the  Attorney 
General  shall,  in  either  case,  commence 
a  preliminary  investigation  with  respect 
to  that  information,  except  as  provided 
in  paragraph  (j)  of  this  section. 

(b)  Preliminary  investigation.  If  a 
preliminary  investigation  is  undertaken 
as  specified  in  paragraph  (a)  of  this 
section,  the  Attorney  General  shall 
conduct  such  preliminary  investigation 
within  90  days  to  determine  whether 
there  are  reasonable  grounds  to  believe 
that  further  investigation  is  warranted. 
In  conducting  this  investigation,  the 
Attorney  General  shall  not  convene 
grand  juries,  enter  into  plea  bargains, 
grant  immunity,  or  issue  subpoenas.  If  it 
is  determined  that  there  is  no 
reasonable  grounds  to  believe  that 
further  investigation  is  warranted,  the 
matter  shall  be  closed  and  the  Attorney 
General  shall  so  notify  the  subject  of  the 
preliminary  investigation.  If  it  cannot  be 
determined  within  90  days  whether  a 
preliminary  investigation  should  be 
undertaken  or  if  it  is  determined  that 
one  should  be  undertaken,  the  matter 
shall  be  referred  to  a  special 
independent  counsel  under  paragraph 

(c)  of  this  section. 

(c)  Appointment  of  a  Special 
Independent  Counsel.  The  Attorney 
General  shall  appoint  a  special 
independent  counsel  to  investigate  any 
Member  of  Congress  where  under 
paragraph  (b)  of  this  section  that 
appointment  is  required.  The  Attorney 
General  shall  define  the  special 
independent  counsel’s  jurisdiction  and 
may  expand  it  whenever  he  deems 
necessary.  The  initial  grant  of 
jurisdiction  shall  be  deemed  to  include 
the  authority  to  investigate  and 
prosecute  federal  crimes,  other  than 
those  classified  as  Class  B  or  C 
misdemeanors,  that  may  arise  out  of  the 
matter  initially  referred  to  the  special 
independent  counsel  by  the  Attorney 
General,  including  perjury,  obstruction 
of  justice,  destruction  of  evidence,  and 
intimidation  of  witnesses.  The  special 
independent  counsel  shall  be  an 
individual  with  appropriate  experience 
to  conduct  a  prompt,  thorough,  and 
efficient  investigation.  The  Attorney 
General  shall  not  appoint  as  a  special 
independent  counsel  any  person  who 
holds  any  office  or  profit  or  trust  in  any 
branch  of  the  government  of  the  United 
States.  The  Attorney  General  may 
disclose  the  identity  of  the  special 
independent  counsel  and  the  scope  of 
his  jurisdiction  at  any  point  after  the 
appointment  if  it  would  be  in  the  best 


interest  of  justice.  If  the  special 
independent  counsel  resigns,  dies,  or  is 
removed,  the  Attorney  General  may 
appoint  a  replacement  to  complete  the 
investigation. 

(d)  Authority  of  the  Special 
Independent  Counsel.  Any  special 
independent  counsel  appointed  under 
this  section  shall  exercise,  within  the 
scope  of  his  jurisdiction,  the  full  power 
and  independent  authority  to  exercise 
all  investigative  and  prosecutorial 
functions  of  the  Attorney  General, 
except  for  those  matters  that  specifically 
require  the  Attorney  General’s  personal 
action  under  18  U.S.C.  2516.  Neither  the 
Attorney  General  nor  any  other  officer 
or  employee  of  the  Department  will 
countermand  or  interfere  with  any 
decision  or  action  of  the  special 
independent  counsel  regarding  the 
matter  under  investigation.  Except  as 
provided  herein,  the  special  independent 
counsel  shall  determine  whether  and  to 
what  extent  he  will  inform  or  consult 
with  the  Attorney  General  or  others 
within  the  Department  about  the 
conduct  of  his  duties  and 
responsibilities.  The  special 
independent  counsel’s  authority 
includes: 

(1)  Conducting  proceedings  before 
grand  juries  and  other  investigations; 

(2)  Participating  in  court  proceedings 
and  engaging  in  any  litigation,  including 
civil  and  criminal  matters,  that  the 
special  independent  counsel  deems 
necessary; 

(3)  Appealing  any  decision  of  a  court 
in  any  proceeding  in  which  the  special 
independent  counsel  participates  in  an 
official  capacity; 

(4)  Reviewing  all  available 
documentary  evidence; 

(5)  Determining  whether  to  contest  the 
assertion  of  any  testimonial  privilege; 

(6)  Receiving  appropriate  national 
security  clearances; 

(7)  Making  an  application  to  any 
federal  court  for  a  grant  of  immunity  to 
any  witness,  or  for  warrants,  subpoenas, 
or  other  court  orders,  and  for  purposes 
of  6003,  6004,  and  6005  of  title  18, 
exercising  the  authority  vested  in  a 
United  States  Attorney  or  the  Attorney 
General; 

(8)  Inspecting,  obtaining,  or  using  the 
original  or  a  copy  of  any  tax  return,  in 
accordance  with  applicable  statutes  and 
regulations,  and,  for  purposes  of  section 
6103  of  the  Internal  Revenue  Code  of 
1986  and  the  regulations  issued 
thereunder,  exercising  the  powers 
vested  in  a  United  States  Attorney  or 
the  Attorney  General; 

(9)  Initiating  and  conducting 
prosecutions  in  any  court  of  competent 
jurisdiction,  framing  and  signing 


517,  519  and  5  U.S.C.  301  and  3101, 
Subpart  B  of  Part  0  of  title  28  of  the  Code 
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indictments,  filing  informations,  and 
handling  all  aspects  of  any  case,  in  the 
name  of  the  United  States;  and 

(10)  Consulting  with  the  United  States 
Attorney  for  the  district  in  which  any 
violation  of  law  with  respect  to  which 
the  special  independent  counsel  is 
appointed  was  alleged  to  have  occurred. 

(e)  Personnel  and  Budget.  Any  special 
independent  counsel  appointed  under 
this  section  shall  be  authorized  to 
request  the  assignment  of  any 
Department  employee  to  assist  the 
special  independent  counsel.  The 
special  independent  counsel  shall  assign 
the  duties  of  such  employees  while  they 
are  assigned  to  the  special  independent 
counsel.  If  necessary,  the  special 
independent  counsel  may  request  that 
the  Attorney  General  hire  additional 
personnel  from  outside  the  Department. 
All  personnel  in  the  Department 
including  United  States  Attorneys,  shall 
cooperate  to  the  fullest  extent  possible 
with  the  special  independent  counsel. 
The  Attorney  General  shall  determine 
the  budget  for  the  special  independent 
counsel  and  may  approve  any  increases 
that  may  be  necessary. 

(f)  Responsibilities  of  the  Special 
Independent  Counsel.  When  the  special 
independent  counsel  has  completed  the 
investigation  the  special  independent 
counsel  shall  either 

(1)  Initiate  and  complete  a  criminal 
prosecution  of  the  subject  Member  of 
Congress  or 

(2)  Issue  a  final  statement  to  the 
Attorney  General  and  the  subject 
Member  of  Congress  reporting  solely 
that  his  investigation  is  complete  and 
that  no  criminal  charge  will  be  brought. 
In  addition,  a  special  independent 
counsel  may  advise  the  House  of 
Representatives  or  the  Senate,  as  the 
case  may  be,  of  any  substantial  and 
credible  information  permitted  by  law  to 
be  disclosed  which  such  special 
independent  counsel  receives  in 
carrying  out  the  responsibilities  under 
this  section,  that  may  constitute  grounds 
for  expulsion  or  other  disciplinary 
action. 

(g)  Removal.  The  special  independent 
counsel  will  not  be  removed  from  office 
except  for  extraordinary  improprieties. 

(h)  Department  Regulations.  The 
Department’s  regulations,  including 
those  governing  recusal,  disclosure  of 
information,  and  policies,  including 
those  pertaining  to  the  conduct  of 
criminal  investigations,  shall  apply  to  all 
matters  arising  under  this  section,  and 
to  the  special  independent  counsel,  all 
existing  personnel  assigned  to  him  and 
all  new  personnel  hired  with  the 
approval  of  the  Attorney  General  at  the 
special  independent  counsel’s  request. 


(i)  Assistance  of  Assistant  Attorney 
General  for  the  Criminal  Division.  In  all 
matters  under  this  section  either  the 
Attorney  General  or  the  special 
independent  counsel  may  request  the 
assistance  of  the  Assistant  Attorney 
General  for  the  Criminal  Division; 
provided  however,  that  notwithstanding 
any  such  assistance,  the  Attorney 
General  must  personnally  determine 
whether  a  preliminary  investigation  is 
required  under  paragraphs  (a)  and  (b)  of 
this  section;  appoint  and  define  the 
jurisdiction  of  the  special  independent 
counsel  under  paragraph  (c)  of  this 
section;  determine  die  special 
independent  counsel’s  budget  under 
paragraph  (e)  of  this  section;  and  when 
appropriate  remove  the  special 
independent  counsel  under  paragraph 
(g)  of  this  section.  The  special 
independent  counsel  may  not  delegate 
his  function  under  paragraph  (f)  of  this 
section. 

(j)  Exception  For  Investigation  Not 
Initially  Involving  Member  of  Congress. 
When  allegations  involving  criminality 
against  a  Member  of  Congress  arise  out 
of  a  criminal  investigation  being 
conducted  by  the  Attorney  General,  the 
Attorney  General  may  allow  that 
ongoing  investigation  to  continue  and 
include  said  Member  of  Congress 
instead  of  invoking  the  procedures  set 
forth  in  this  section. 

August  11, 1988. 

Edwin  Meese,  III 
Attorney  General. 

[FR  Doc.  88-18595  Filed  8-17-88;  8:45  am] 
BIUJNQ  CODE  4410-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Approval  of  Amendment  to  the  Utah 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  an  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Utah 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  alters  the 
criteria  used  in  determining  the 
significance  of  impacts  that  mining  will 
have  on  alluvial  valley  floors  (AVFs)  to 
delete  the  farm  income  test  in 


accordance  with  revisions  to  the 
corresponding  Federal  regulation. 
EFFECTIVE  DATE:  August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue  SW.,  Suite  310, 
Albuquerque,  NM  87102;  Telephone 
(505)  786-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  Information  regarding  the 
general  background  of  the  Utah 
program,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
the  Janaury  21, 1981  Federal  Register  (48 
FR  5899).  Actions  taken  subsequent  to 
the  approval  of  the  Utah  program  may 
be  found  at  30  CFR  944.i5  and  944.16. 

n.  Discussion  of  the  Amt.  j*nent 

On  September  24, 1987,  Utah 
submitted  a  proposed  amendment  to  the 
Utah  regulations  for  OSMRE’s  review 
and  approval  (Administrative  Record 
No.  UT-462).  OSMRE  published  a  notice 
in  the  November  13, 1987  Federal 
Register  announcing  receipt  of  the 
proposed  amendment  and  inviting 
public  comment  on  its  adequacy  (52  FR 
43622,  Administrative  Record  No.  UT- 
476). 

The  notice  stated  that  a  public  hearing 
would  be  held  on  December  8, 1987,  only 
if  requested.  The  comment  period  closed 
on  December  14, 1987.  Because  no 
requests  to  hold  a  hearing  were 
received,  a  hearing  was  not  held. 

After  reviewing  the  proposed 
amendment  and  all  comments  received, 
OSMRE  notified  Utah  on  March  7, 1988 
(Administrative  Record  No.  UT-481),  of 
a  provision  in  the  proposed  amendment 
that  appeared  to  be  inconsistent  with 
the  Federal  regulations.  By  letter  dated 
April  8, 1988,  Utah  submitted  a  revised 
amendment  (Administrative  Record  No. 
UT-483).  OSMRE  then  published  a 
Federal  Register  notice  on  June  3, 1988, 
to  reopen  the  comment  period  and  allow 
the  public  an  opportunity  to  comment  on 
the  revised  amendment  (53  FR  20338, 
Administrative  Record  No.  UT-491).  The 
comment  period  closed  on  June  20, 1988. 

The  revised  amendment  to  the  Utah 
program  would  delete  the  last  sentence 
of  the  Surface  Coal  Mining  Rules/ 
Underground  Coal  Mining  Rules  (SMC/ 
UMC)  785.19(e)(2)  that  requires  the  use 
of  a  farm  income  test  in  determining  the 
significance  of  impacts  that  mining 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Rules  and  Regulations  31325 


operations  will  have  on  farming 
operations  on  or  near  an  AVF.  However, 
the  amended  regulation  would  retain  the 
requirement  that  the  determination  of 
significance  of  impacts  be  based  on  the 
effects  mining  would  have  on  farm 
production  over  the  life  of  the  mine. 

ID.  Director’s  Findings 

The  Director  finds,  in  accordance  with 
SMCRA,  30  CFR  732.15,  and  30  CFR 
732.17,  that  the  program  amendment 
Utah  submitted  on  September  24, 1987, 
and  subsequently  revised  on  April  6, 
1988,  meets  the  requirements  of  SMCRA 
and  30  CFR  Chapter  VU  as  discussed 
below.  The  Director  is  approving  the 
amendment  with  the  provision  that  the 
rule  be  promulgated  in  identical  form  to 
the  rule  reviewed  by  OSMRE  and  the 
public. 

The  proposed  amendment  of  SMC/ 
UMC  785.19(e)(2)  deletes  the 
requirement  that  the  effect  of  mining 
operations  on  farming  on  or  near  AVF 
lands  be  determined  to  be  significant  if 
it  removed,  over  the  life  of  the  mine,  a 
part  of  a  farm’s  production  that  would 
decrease  the  farm’s  annual  income.  The 
effect  of  this  amendment  is  to  eliminate 
the  requirement  to  apply  a  farm  income 
test  to  determine  effects  of  mining  on 
AVFs.  The  remaining  part  of  amended 
SMC/UMC  785.19(e)(2)  requires  the 
determination  of  significance  of  mining 
impacts  to  be  based  on  the  relative 
importance  of  the  vegetation  and  water 
of  developed  grazed  or  hayed  AVF 
lands  to  die  farm’s  production  over  the 
life  of  the  mine,  or  more  stringent  site- 
specific  criteria. 

The  Federal  regulations  governing 
AVFs  do  not  require  a  farm  income  test, 
rather,  30  CFR  785.19(b)(2)(ii)  requires 
that  the  determination  of  impacts  that 
mining  operations  will  have  on  farming 
be  based  on  the  relative  importance  of 
affected  vegetation  and  water  of 
developed  grazed  or  hayed  AVF  lands 
to  the  farm's  production  over  the  life  of 
the  mine. 

There  are  only  minor,  nonsubstantive 
differences  between  the  language  in  the 
proposed  Utah  amendment  and  the 
Federal  regulations.  Therefore,  the 
Director  finds  the  amended  Utah 
regulation  no  less  effective  than  the 
corresponding  Federal  regulation. 

IV.  Public  and  Agency  Comments 

Public  Comments 

The  National  Wildlife  Federation 
(NWF)  objected  to  the  removal  of  the 
farm  income  test  from  SMC/UMC 
785.19(e)(2).  NWF  stated  that  the  overall 
effect  of  the  amendment  is  to  delete  any 


standard  for  application  of  the  statutory 
exclusions  for  AVFs.  However,  on  April 
6, 1988,  Utah  revised  its  amendment  to 
include  a  “life  of  the  mine”  impact 
standard  similar  to  that  of  the  Federal 
regulations.  Therefore,  this  comment  is 
now  moot. 

NWF  also  contends  that  no  basis 
exists  for  requiring  the  impact  on 
agricultural  production  to  be  measured 
over  the  life  of  the  mine  rather  than  on 
an  annual  basis.  The  rationale  for  this 
contention  is  that  the  impact  in  any 
single  year  could  be  great  enough  to  put 
a  farmer  out  of  business,  whereas  the 
same  impact,  averaged  over  a  long 
period  of  time,  would  appear 
insignificant.  The  Director  believes 
these  circumstances  are  unlikely  to 
occur;  however,  he  notes  that  both 
SMCRA  (section  510(b)(5)(A))  and  the 
Federal  regulations  require  evaluation  of 
the  importance  of  the  affected  area  to 
the  farm’s  production,  not  its  income. 
The  corresponding  Federal  rule  also 
uses  a  “life  of  the  mine”  standard  when 
evaluating  the  impact  on  farm 
production.  This  standard  has  been 
upheld  by  the  U.S.  District  Court  for  the 
District  of  Columbia  in  In  re:  Permanent 
Surface  Mining  Regulation  Litigation  II 
(Civil  Action  No.  79-1144,  October  1, 
1984). 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll),  comments 
were  also  solicited  from  various 
agencies  with  an  actual  or  potential 
interest  in  the  Utah  program.  The 
following  agencies  acknowledged 
receipt  of  the  proposed  amendment  but 
did  not  provide  any  substantive 
comments:  (1)  Bureau  of  Mines,  (2)  Soil 
Conservation  Service,  (3)  Mineral 
Management  Service,  (4)  Bureau  of  Land 
Management,  (5)  National  Park  Service, 
and  (6)  Environmental  Protection 
Agency  (Region  VIII  and  Headquarters). 

V.  Director’s  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  amendments 
as  submitted  by  Utah  on  September  24, 
1987,  and  as  revised  on  April  6, 1988. 
The  Director  is  amending  30  CFR  Part 
944  to  reflect  approval  of  this  State 
program  amendment  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


VI.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  die  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Date:  August  11, 1988. 

Robert  E.  Boldt, 

Deputy  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  944— UTAH 

1.  The  authority  citation  for  Part  944  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§  944.15  Approval  of  amendments  to  State 
regulatory  program. 
***** 

(m)  The  following  amendment  is 
approved  effective  August  18, 1988: 
Revision  of  SMC/UMC  785.19(e)(2) 
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regarding  alluvial  valley  floors  as 
submitted  by  Utah  to  OSMRE  on 
September  24, 1987,  and  revised  by  Utah 
on  April  6, 1988. 

[FR  Doc.  88-18751  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-88-64] 

Special  Local  Regulations  for  the  1988 
Power  Boat  Regatta,  Susquehanna 
River,  Havre  De  Grace,  MD 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Susquehanna 
Optimist  Club  Power  Boat  Regatta.  This 
event  will  be  held  on  the  Susquehanna 
River,  west  of  Garrett  Island.  The 
special  local  regulations  are  necessary 
to  control  vessel  traffic  within  the 
immediate  area  of  the  races  due  to  the 
confined  nature  of  the  waterway  and  the 
expected  congestion  at  the  time  of  the 
event.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  the  spectators  and  the 
participants  in  the  event. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  10:00  a.m.  to  7:00  p.m., 
August  27  and  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  to  establish 
permanent  special  local  regulations  for 
the  Susquehanna  Optimist  Club  Power 
Boat  Regatta  will  be  published  in  the 
Federal  Register  (53  FR  28018;  July  26, 
1988),  and  interested  persons  were 
invited  to  participate  in  the  rulemaking 
by  submitting  written  views,  data,  or 
arguments  by  September  9, 1988. 
However,  since  the  1988  Susquehanna 
Optimist  Club  Power  Boat  Regatta  is  to 
be  held  on  August  27  and  28, 1988  it 
becomes  necessary  to  establish 
temporary  regulations  to  cover  this 
year’s  event. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer, 

Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District,  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 


attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  area  covered  by  these  regulations 
is  the  same  as  that  covered  by  special 
local  regulations  issued  for  years.  The 
Optimist  Club  Power  Boat  Regatta  is  an 
annual  weekend  race  consisting  of  3 
laps  around  an  oval  course.  Three  to 
twelve  boats  will  race  at  one  time  with 
speeds  up  to  140  miles  per  hour.  The 
races  will  continue  for  3  to  4  hours.  The 
special  local  regulations  provide  safety 
for  the  persons  participating  in  races 
and  control  spectator  craft  during  the 
event. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-0564  is  added 
to  read  as  follows: 

§  100.35-0564  Susquehanna  River,  Havre 
De  Grace,  Maryland. 

(a)  Definitions — (1)  Regulated  Area. 
The  waters  of  the  Susquehanna  River 
west  of  Garrett  Island,  bounded  on  the 
south  by  the  Conrail  Railroad  Bridge  at 
latitude  39*33'34.0*  North,  and  on  the 
north  by  the  B  &  O  Railroad  Bridge  at 
latitude  39°33'57.0'  North. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Coast  Guard  Group 
Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  vessels  operated  by  the 
Susquehanna  Optimist  Club  and 
participants  in  the  Optimist  Club  Power 
Boat  Regatta,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Coast 
Guard  Patrol  Commander. 

(2)  Spectator  vessels  may  enter  and 
anchor  in  the  designated  spectator 
anchorage  areas  without  the  permission 
of  the  Patrol  Commander,  if  they 
proceed  at  a  slow  no  wake  speed. 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 


on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer. 

(c)  Effective  period.  These  regulations 
are  effective  from  10:00  a.m.  to  7:00  p.m., 
August  27  and  28, 1988. 

Dated:  August  10, 1988. 

A.D.  Breed, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  88-18776  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4S10-14-M 

33  CFR  Part  100 
[CGD  05-88-63] 

Special  Local  Regulations  for  Trump’s 
Castle  Grand  National  Powerboat 
Championship 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  regulations  with 
request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
temporarily  amending  the  regulations  in 
33  CFR  100.505  for  the  New  Jersey 
Offshore  Grand  Prix.  This  amendment 
changes  the  name,  date,  race  course, 
spectator  anchorage  areas,  and 
regulated  area  for  this  year’s  event.  Last 
year  the  race  was  held  on  Sunday,  July 
26, 1987,  off  the  southern  New  Jersey 
coast  between  Margate  City  at  Great 
Egg  Harbor  Inlet  and  Brigantine  Shoal. 
This  year  the  race  has  been  renamed  the 
Trump’s  Castle  Grand  National 
Powerboat  Championship,  the  race  and 
regulated  area  has  been  modified 
slightly,  and  the  date  of  the  event  has 
been  changed. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  10:00  a.m.  to  3:30  p.m„ 
Saturday,  September  24, 1988.  In  case  of 
inclement  weather  requiring  a 
postponement  of  the  event,  these 
regulations  are  effective  from  10:00  a.m. 
to  3:30  p.m.,  Sunday,  September  25, 1988. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  Commander 
(bb),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  that  address.  Normal  office 
hours  are  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District.  431  Crawford 
Street  Portsmouth,  Virginia  23704-5004 
(804)  398-6204. 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  19G8  /  Rules  and  Regulations  31327 


SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation.  Following 
normal  rulemaking  procedures  would 
have  been  impractical.  The  application 
for  the  event  was  received  on  July  22, 
1988.  However,  the  race  course  and 
spectator  anchorage  areas  were  not 
finalized  until  July  28, 1988,  leaving 
insufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Although  this  regulation  is  published 
without  prior  notice,  an  opportunity  for 
public  comment  is  being  provided  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  These 
regulations  may  be  altered  prior  to  the 
event  based  on  any  comments  that  are 
received.  Persons  wishing  to  comment 
may  do  so  by  submitting  written 
comments  to  the  office  listed  under 
“ADDRESSES”  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  this  regulation  (CGD  05-88- 
63),  and  give  reasons  for  their  remarks. 
Due  to  the  limited  time  for  comment, 
verbal  comments  may  be  submitted  by 
telephone.  Based  upon  comments 
received,  the  regulation  may  be  changed 
for  this  and  future  events. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 

Billy  J.  Stephenson,  project  officer, 

Chief,  Boating  Affairs  Branch,  Boating 
Safety  Division,  Fifth  Coast  Guard 
District,  and  Lieutenant  Commander 
Robin  K.  Kutz,  project  attorney,  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulations 

Prior  to  1987,  the  New  Jersey  Offshore 
Grand  Prix  was  an  annual  high  speed 
powerboat  race  held  off  the  Northern 
New  Jersey  coast  between  Asbury  Park 
and  Seaside  Park,  New  Jersey.  Because 
the  event  traditionally  was  held  on  the 
same  day  each  year  (the  third 
Wednesday  in  July)  and  in  the  sam  e 
area,  the  Coast  Guard  published  a 
permanent  rule  in  §  100.308  of  Title  33  of 
the  Code  of  Federal  Regulations. 

Section  100.306  was  renumbered 
100.505  in  1987,  when  the  sponsor  moved 
the  race  down  the  coast  to  the  vicinity 
of  Atlantic  City,  New  Jersey  and  held 
the  event  on  Sunday,  July  26, 1987.  The 
sponsor  took  this  action  to  take 
advantage  of  the  popularity  of  this 
resort  area  and  to  offer  an  additional 
recreational  activity  that  would 
complement  the  existing  attractions  in 
Atlantic  City. 

This  event  is  sponsored  by  the  New 
Jersey  Offshore  Power  Boat  Racing 
Association  and  is  sanctioned  by  the 
American  Power  Boat  Association  and 


2.  Part  100  is  amended  by  adding 
temporary  §  100.35-0563  to  reed  as 
follows: 


the  Union  of  International  Motorboating. 
Approximately  70  powerboats  ranging 
from  18  to  50  feet  long  will  race  150 
nautical  miles  in  various  classes  over  a 
30  nautical  mile  course.  Race 
headquarters  will  be  located  in  Trump’s 
Castle,  Atlantic  City,  New  Jersey. 

Coast  Guard  patrol  vessels  will  be 
positioned  at  both  inlets  to  direct 
vessels  to  temporary  spectator 
anchorages  and  to  instruct  transiting 
vessels  how  to  proceed  safely  around 
the  race  course. 

The  sponsor  will  provide  committee 
boats  to  lead  the  race  vessels  in  a 
procession  to  an  from  the  race  course. 
The  sponsor  also  will  provide  more  than 
70  vessels  to  assist  the  Coast  Guard  and 
local  government  agencies  in  patrolling 
this  event 

The  race  course  has  been  altered 
slightly  from  the  one  used  in  1987.  It  is  a 
flattened,  elongated  triangle  within  the 
regulated  area  extending  along  the  New 
Jersey  coastline  from  Great  Egg  Harbor 
Inlet  to  Brigantine  Shoal  Inner  Buoy  4BS 
(LL  40),  thence  three  nautical  miles  east, 
thence  southwestward  to  Great  Egg 
Harbor  Inlet.  The  regulated  area  is  the 
waters  of  the  Atlantic  Ocean  from  the 
shoreline  at  Great  Egg  Harbor  Inlet  to 
the  tank  at  Brigantine,  New  Jersey,  and 
extending  offshore  approximately  two 
miles  beyond  the  outer  leg  of  the  race 
course. 

To  provide  for  the  safety  of 
participants,  spectators,  and  vessels 
transiting  the  area,  the  Coast  Guard  will 
restrict  vessel  movement  in  the 
regulated  area  and  has  established  two 
temporary  spectator  anchorages,  at 
Great  Egg  Harbor  Inlet  and  Absecon 
Inlet,  for  what  is  expected  to  be  a  large 
spectator  fleet. 

In  order  to  publicize  these  regulations, 
the  Coast  Guard  will  publish  details  in 
the  Local  Notice  to  Mariners  and  the 
Federal  Register,  and  members  of  the 
Coast  Guard  Auxiliary  will  be  present  in 
the  vicinity  of  the  race  site  to  inform 
vessel  operators  to  this  regulation  and 
other  applicable  laws. 

list  of  Subjects  in  33  CFR  Part  ICO 

Marine  safety,  Navigation  (water). 
Temporary  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1C33;  49  CFR  1.46  and 
33  CTR  100.35. 


§  100.35-0563  Atlantic  Ocean,  oft  Atlantic 
City,  New  Jersey. 

(a)  Definitions — (1)  Regulated  Area. 
The  waters  of  the  Atlantic  Ocean 
bounded  by  the  shoreline  and  a  line 
drawn  across  the  outermost  points  of 
land  on  either  side  of  Absecon  Inlet,  and 
by  a  line  drawn  from  the  shoreline  at 
Longport  New  Jersey,  at  latitude  39*18.2' 
North,  longitude  74*32.3'  West,  thence  to 
Great  Egg  Harbor  Inlet  Outer  Lighted 
Whistle  Buoy  GE  (LL  75/1095),  at 
latitude  39*17.0'  North,  longitude  74*30.2' 
West,  thence  northeastward  to  latitude 
39*22.3'  North,  longitude  74*12.3'  West; 
thence  to  Brigantine  Inlet  Approach 
Wreck  Lighted  Buoy  WR  (LL  35),  at 
latitude  39*24.8'  North,  longitude  74*13.8' 
West;  and  thence  to  the  shoreline  at 
latitude  39*24.8'  North,  longitude  74*21.5' 
West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Cape  May. 

(3)  September  Anchorage  Areas — (i) 
Absecon  Inlet  Spectator  Area.  The 
waters  bounded  by  a  line  drawn 
between  the  following  points:  latitude 
39*22'03.6*  North,  longitude  74*24'00* 
West:  latitude  39“21'28.8"  North, 
longitude  74“23'55.2*  West;  latitude 
39°21'54*  North,  longitude  74*21'13.2* 
West;  and  latitude  39*22'31.2*  North, 
longitude  74°21'27.6*  West. 

(ii)  Great  Egg  Inlet  Spectator  Area. 
The  waters  bounded  by  a  line  drawn 
between  the  following  points:  latitude 
39*18*25.2*  North,  longitude  74*30'18.8* 
West;  latitude  39*17'51*  North,  longitude 
74*30'46.8*  West;  latitude  39*18'38* 
North,  longitude  74*28'534*  West;  and 
latitude  39*17'14.4*  North,  longitude 
74*28'18.8*  West. 

(b)  Special  Local  Regulations.  (1) 
Except  for  participants  in  the  Trump’s 
Castle  Grand  National  Powerboat 
Championship  and  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  die  regulated  area  without  the 
permission  of  the  Patrol  Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
onboard  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer. 
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(3)  Spectator  vessels  may  anchor  in 
the  spectator  anchorage  areas  specified 
in  paragraphs  3(i)  and  3(ii]  of  these 
regulations. 

(4)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  at  any  time  a  race 
heat  is  not  being  run. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  1&00  a.m.  to  3:30  p.m., 
Saturday,  September  24, 1988.  In  case  of 
inclement  weather  requiring  a 
postponement  of  the  event,  these 
regulations  are  effective  from  10*)0  a.m. 
to  3:30  p.m.,  Sunday,  September  25, 1988. 

Dated:  August  10, 1988. 

A.D.  Breed, 

Rear  Admiral  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc.  88-18775  Filed  8-17-88;  8:45  am] 

BILLING  CODE  4910-14-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3431-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 

Missouri;  Approval  of  Variance 
Modification  for  Pea  Ridge  Iron  Ore 
Pellet  Plant 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  In  this  action,  EPA  ia 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SEP).  The 
action  approves  a  variance  modification 
which  will  allow  the  St  Joe  Minerals 
Corporation,  Pea  Ridge  Iron  Ore 
Company  pellet  plant  to  continue  to  emit 
particulate  in  excess  of  the  state  process 
weight  regulation.  The  variance  order 
establishes  interim  emission  rates  for 
the  affected  process  equipment  which 
will  prevent  violations  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

dates:  This  action  will  become  effective 
on  October  17, 1988,  unless  notice  is 
received  by  September  19, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

addresses:  Written  comments  on  this 
action  should  be  addressed  to  Dewayne 
E.  Durst  at  the  EPA  Regional  Office 
(address  listed  below).  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at: 

Environmental  Protection  Agency, 
Region  VII,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101 


Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  205  Jefferson  Street, 

Jefferson  City,  Missouri  65101 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dewayne  E.  Durst  at  (913)  236-2893  (FTS 
757-2893). 

SUPPLEMENTARY  INFORMATION:  On  May 

21. 1987,  after  proper  notice  and  public 
hearing,  the  Missouri  Air  Conservation 
Commission  (MACC)  granted  a  variance 
to  the  St  Joe  Minerals  Corporation  for 
its  Pea  Ridge  Iron  Ore  facility  located  in 
Washington  County  near  Sullivan, 
Missouri.  The  variance  was  received  by 
EPA  on  November  5, 1987.  The  variance 
allows  five  shaft  type  pelletizing 
furnaces  to  emit  particulate  matter  in 
excess  of  Missouri  Rule  10  CSR  10-3.050, 
Restriction  of  Emissions  of  Particulate 
Matter  from  Industrial  Processes.  This 
variance  is  a  modification  to  a  variance 
issued  to  the  company  on  March  23, 

1983.  The  interim  allowable  particulate 
matter  emission  rates  are  the  same  as 
those  contained  in  the  prior  variance. 
The  prior  variance  required  that  the 
plant  install  control  equipment  and 
demonstrate  full  compliance  with 
Missouri  regulations  by  December  31, 
1988.  Earlier  attempts  at  installing  and 
operating  control  equipment  on  the 
pelleting  furnaces  failed  because  of 
corrosion.  The  variance  called  for 
submittal  of  a  final  control  plan  by  June 

30. 1987.  Development  of  the  final 
control  plan  required  pilot  plant  testing 
of  various  control  equipment  and 
construction-material  options  to 
determine  what  combination  would  be 
acceptable  for  this  application.  The 
equipment  development  activities  did 
not  proceed  on  schedule  because  of  the 
severely  depressed  market  for  iron  ore 
pellets  which  caused  economic 
problems  for  the  company.  Plant 
curtailment  and  intermittent  shutdowns 
have  also  delayed  control  equipment 
design.  The  final  control  plan  could  not 
be  completed  without  die  results  of  the 
pilot  plant  work. 

Dispersion  modeling  of  the  particulate 
matter  emissions  from  the  plant  was 
conducted  before  the  prior  variance  was 
issued.  That  modeling  was  performed 
utilizing  maximum  allowable  emissions 
during  the  period  of  the  variance.  The 
modeling  also  utilized  version  4  of  the 
Industrial  Source  Complex  Short  Term 
(ISCST)  model  and  compared  the 
predicted  air  quality  to  the  NAAQS  for 
total  suspended  particulate  matter.  The 
modeling  showed  that  the  standards 
would  not  be  exceeded  in  the  vicinity  of 
the  plant. 


In  preparation  for  developing  the 
request  for  this  variance  extension, 
additional  stack  tests  were  conducted  at 
the  plant.  These  tests  included 
particulate  sizing  to  determine  the  PMio 
emission  rates.  Using  these  PMio 
emission  estimates  and  version  6  of  the 
ISCST  model,  ground-level  PMio 
concentrations  were  predicted.  The 
predicted  levels  were  well  below  the 
PMio  air  quality  standards.  The  plant  is 
located  in  an  area  which  is  designated 
attainment  for  primary  and  secondary 
NAAQS  for  particulates. 

The  compliance  schedule  in  this 
variance  modification  requires  full  and 
final  compliance  with  Missouri  Rule  10 
CSR  10-3.050  by  June  30, 1991.  The 
economic  difficulties  of  the  company 
caused  by  the  depressed  market  for  iron 
ore  pellets  are  predicted  to  continue  for 
the  foreseeable  future  and,  therefore,  the 
compliance  schedule  provides 
considerable  lead  time  for  final 
compliance  to  occur.  The  variance 
modifications  as  issued  by  the  state 
must  be  renewed  on  an  annual  basis 
until  the  expiration  date  of  June  30, 1991. 
However,  EPA  has  evaluated  the 
acceptability  of  the  variance  until  the 
expiration  date,  so  if  implementation  of 
the  control  plan  proceeds  according  to 
the  dates  contained  in  the  compliance 
schedule,  EPA  will  take  no  additional 
action  on  this  matter. 

This  approval  does  not  provide  for  a 
permanent  relaxation  of  the  particulate 
matter  emission  rates  for  the  five  shaft 
type  pelletizing  furnaces  at  the  Pea 
Ridge  facility.  Even  though  the  state  of 
Missouri  has  prepared  a  revision  to  its 
SIP  to  incorporate  the  PMio  air  quality 
standards,  that  revision  will  not  change 
the  particulate  matter  emission 
regulations  presently  contained  in  the 
approved  SIP.  Those  regulations, 
including  Missouri  Rule  10  CSR  10-3.050, 
will  remain  in  effect  even  after  EPA  acts 
on  Missouri’s  PMio  SIP. 

Under  the  Clean  Air  Act,  EPA  is 
required  to  approve  a  SIP  revision  if  it 
meets  the  requirements  of  section 
110(a)(2)  of  the  Act.  One  requirement  of 
the  section  is  that  the  state  must 
demonstrate  that  a  revision  would  not 
cause  or  contribute  to  any  violations  of 
the  NAAQS.  As  discussed  above,  EPA 
has  determined  that  the  source, 
operating  at  the  particulate  emission 
rate  allowed  by  the  variance,  will  not 
cause  or  contribute  to  any  violations  of 
the  NAAQS.  In  addition,  EPA  finds  that 
all  other  relevant  requirements  of 
section  110(a)(2)  have  been  met. 
ACTION:  EPA  takes  final  action  to 
approve  the  St.  Joe  Minerals 
Corporation,  Pea  Ridge  Iron  Ore  facility 
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variance  modification,  adopted  by  the 
MACC  on  May  21, 1987. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  issue 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  60  days 
from  the  date  of  the  Federal  Register 
notice  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  and  two 
subsequent  notices  wil  be  published. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  17, 1988. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  17, 1988.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 

(See  48  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations, 
Incorporation  by  reference,  Particulate 
matter,  Sulfur  dioxide. 

Note:  Incorporation  by  reference  of 
the  Missouri  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Date:  August  11, 1988. 

Lee  M.  Thomas, 

Administrator. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52 — [AMENDED] 

Subpart  AA— Missouri 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


2.  Section  52.1320  is  amended  by 
adding  a  new  paragraph  (c)(64)  to  read 
as  follows: 

§  52.1320  Identification  of  plan. 
***** 

(c)  *  *  * 

(64)  A  variance  from  Missouri  Rule  10 
CSR  10-3.050,  Restriction  of  Emission  of 
Particulate  Matter  from  Industrial 
Processes,  for  the  St.  Joe  Minerals 
Corporation,  Pea  Ridge  Iron  Ore  facility, 
was  submitted  by  the  Missouri 
Department  of  Natural  Resources  on 
October  22, 1987. 

(i)  Incorporation  by  reference. 

(A)  Variance  order  modification  dated 
May  21, 1987,  issued  to  St.  Joe  Minerals 
Corporation  allowing  certain  equipment 
at  its  Pea  Ridge  Iron  Ore  facility  to 
operate  beyond  the  limitations  specified 
in  Rule  10  CSR  10-3.050,  Restriction  of 
emissions  of  Particulate  Matter  from 
Industrial  Processes,  for  outstate 
Missouri  area,  effective  May  21, 1987. 

3.  Section  52.1335  is  amended  by 
removing  the  two  existing  entries  to  St. 
Joe  Minerals  Corp.,  Pea  Ridge  Iron  Ore 
facility  near  the  end  of  the  table  in 

§  52.1335(a)  and  adding  a  new  entry  at 
the  end  of  the  table  to  read  as  follows: 

§  52.1335  Compliance  Schedules. 

(a)  *  *  * 


Missouri 


Source 

Location 

Regulation  involved 

Date  adopted 

Effective  date 

Final  compliance 
date 

•  • 

• 

• 

# 

St  Joe  Minerals  Corporation,  Pea 
Ridge  iron  Ore  Facility. 

Washington  County,  Missouri . 

.  10  CSR  10.-3.050 

May  21.  1987 . 

....  May  21, 1987 . 

...  June  30, 1991. 

[FR  Doc.  88-18730  Filed  8-17-88;  8:45  am] 

BSLUNQ  CODE  6560-50-11 

40  CFR  Part  52 

[EPA  Docket  No.  AM045-PA;  FRL-3431-6] 

Commonwealth  of  Pennsylvania; 
Approval  Status  of  Odor  Control 
Provisions  of  the  Pennsylvania  State 
Implementation  Plan 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Final  rulemaking. 

SUMMARY:  EPA  is  today  withdrawing  its 
final  rule,  previously  published  at  51  FR 
18438  (May  20, 1986)  in  accordance  with 
the  Court’s  decision  in  Concerned 
Citizens  of  Bridesburg  vs.  EPA  (Court  of 
Appeals,  Third  Circuit;  December  18, 
1987). 


DATE:  This  action  will  be  effective  on 
August  18, 1988. 

addresses:  Copies  of  relevant  material 
pertaining  to  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
841  Chestnut  Building,  Eighth  Floor, 
Philadelphia,  PA  19107,  Attn:  Joseph  W. 
Kunz. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Abrams  (3AM11)  at  the  EPA, 
Region  III  address  above  or  call  (215) 
597-9134. 

SUPPLEMENTARY  INFORMATION:  On  May 

20, 1986,  the  Environmental  Protection 
Agency  (EPA)  issued  a  final  rule 
reversing  its  former  approval  of  State 
and  local  odor  emission  control 
regulations  as  part  of  the  Pennsylvania 
SIP  51  FR  18438.  Two  citizen  groups, 
Concerned  Citizens  of  Bridesburg  and 
Delaware  Valley  Citizens’  Council  for 


Clean  Air,  petitioned  for  judicial  review 
of  EPA’s  final  action  in  the  United 
States  Court  of  Appeals  for  the  Third 
Circuit.  On  December  18, 1987,  the  Court 
of  Appeals  granted  the  citizen  groups’ 
petition  and  remanded  the  case  to  EPA, 
finding  that  the  Agency  failed  to  follow 
all  the  procedural  steps  required  under 
the  Clean  Air  Act.  Concerned  Citizens 
of  Bridesburg  vs.  EPA  Docket  No.  86- 
3380  (Court  of  Appeals,  Third  Circuit; 
December  18, 1987). 

In  accordance  with  the  Court's 
decision  in  Bridesburg,  EPA  is 
withdrawing  its  final  rule,  previously 
published  at  51  FR  18438  (May  20, 1988). 
As  a  result  of  this  action,  State  and  local 
odor  emission  control  regulations  which 
had  been  approved  by  EPA  as  part  of 
the  Pennsylvania  SIP  prior  to  the  May 
24, 1986  rulemaking  are  approved 
provisions  of  the  Pennsylvania  SIP  until 
further  notice.  The  affected  provisions 
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are  set  forth  in  the  May  20, 1986  Federal 
Register  Notice. 

Under  5  U.S.C  605(b),  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

This  action  does  not  require  review  by 
the  Office  of  Management  and  Budget 
under  the  requirements  of  section  3  of 
Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 

Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  12, 1988. 

Lee  M.  Thomas, 

Administrator. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  as 
follows: 

PART  52-{  AMENDED] 

Subpart  NN — Pennsylvania 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

§  52.2023  [Amended] 

2.  Section  52.2023  is  amended  by 
removing  paragraph  (h). 

[FR  Doc.  88-18731  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6560-50-11 

40  CFR  Part  261 

[SW-FRL-3431-2] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion  Rule 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  to  Eli  Lilly  and 
Company,  for  certain  wastes  generated 
at  its  Clinton,  Indiana  facility.  This 
action  responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  to  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific”  basis  from  the 
hazardous  waste  lists. 


EFFECTIVE  DATE:  August  18, 1988. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  (sub-basement), 

Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a  on.  to  4.-00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-0327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-88-ELEF-FFFFF."  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Scott  Maid,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20460,  (202)  382-4783. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

Eli  Lilly  and  Company  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  control  certain  wastes  it  has 
generated.  After  evaluating  the  petition, 
on  November  27, 1985,  EPA  proposed  to 
exclude  specific  wastes  generated  by 
thirteen  facilities,  including  Eli  Lilly  and 
Company  (see  50  FR  48911,  November 
27, 1985)  from  the  lists  of  hazardous 
waste  contained  at  40  CFR  261.31  and 
261.32.  Final  decisions  were  published 
for  eleven  of  these  facilities  in  earlier 
notices.  One  of  the  proposed  exclusions 
will  be  addressed  in  a  future  notice.  This 
notice  addresses  only  the  delisting 
petition  for  Eli  Lilly  and  Company. 

n.  Disposition  of  Petition 

Eli  Lilly  and  Company,  Clinton,  Indiana 
1.  Proposed  Exclusion 

Eli  Lilly  and  Company  (ELC) 
petitioned  the  Agency  to  exclude  from 
40  CFR  261.31  its  EPA  Hazardous  Waste 
Nos.  F002,  F003,  and  F005,  consisting  of 


its  incinerator  scrubber  effluent  entering 
and  contained  in  its  on-site  surface 
impoundment  and  its  settled  incinerator 
scrubber  effluent  solids  contained  in  its 
surface  impoundment  and  disposed  in 
the  solids  retention  area.  ELC  based  its 
petition  on  the  low  concentrations  of  the 
listed  constituents  for  these  wastes.  In 
the  proposed  rule,  the  Agency  concluded 
that  data  submitted  by  ELC  substantiate 
their  claim  that  the  listed  constituents  of 
concern  are  not  present  in  the  wastes 
above  levels  of  regulatory  concern. 
Furthermore,  ELC  submitted  data  on 
other  non-listed  hazardous  constituents 
used  in  the  manufacturing  process 
which  would  be  expected  to  be  present 
in  the  petitioned  wastes.  An  evaluation 
of  these  data  indicated  that  no  other 
hazardous  constituents  are  present  in 
these  wastes  at  or  above  levels  of 
regulatory  concern.  See  50  FR  48943, 
November  27, 1985,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  ELC’s  petition  for  these  wastes. 

2.  Agency  Response  to  Public  Comments 

One  commenter  stated  that  the 
Agency  should  deny  this  petition 
because  the  facility  did  not  submit 
ground-water  monitoring  data.  The 
commenter  asserted  that  the  Agency 
could  not  evaluate  adequately  the 
potential  health  and  environmental 
hazard  of  the  wastes  without  these  data. 

At  the  time  that  ELC  submitted  their 
petition,  and  at  the  time  that  the  Agency 
proposed  to  exclude  ELC’s  waste,  EPA 
was  not  requesting  petitioners  to  submit 
ground-water  monitoring  data  as  part  of 
their  petition.  Additionally,  once  EPA 
began  to  request  ground-water 
monitoring  data  (see  below),  EPA  did 
not  request  ELC  to  submit  ground-water 
monitoring  data  because  of  an 
enforcement  consent  agreement  that 
ELC  and  the  State  of  Indiana  entered 
into  on  February  25, 1986.  This  consent 
agreement  stated  that  if  EPA  granted  tin 
exclusion  for  certain  hazardous  wastes, 
ELC  would  not  be  required  to  comply 
with  ground-water  monitoring 
requirements.  If  the  petition  were 
denied,  ELC  would  be  required  to  install 
ground-water  monitoring  wells  and 
submit  closure  and  post-closure  plans 
for  the  units  handling  the  petitioned 
wastes.  Under  the  agreement,  no  wells 
were  to  be  installed  until  EPA  made  a 
decision  on  the  delisting  petition.  Thus, 
the  Agency  has  not  required  ELC  to 
submit  ground-water  monitoring  data. 

The  Agency’s  vertical  and  horizontal 
spread  (VHS)  model  was  used  to  predict 
the  concentration  of  constituents  from 
ELC’s  wastes  in  the  ground- water  at  a 
hypothetical  downgradient  compliance 
point.  See  50  FR  48896  (November  27, 
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1985).  The  VHS  model  considers  the 
mobility  of  constituents  from  a  specified 
volume  of  the  petitioned  waste.  That 
evaluation  indicated  that  no  hazardous 
constituents  would  be  present  at  the 
downgradient  compliance  point  above 
levels  of  regulatory  concern.  EPA 
believes  that  the  evaluation  of  data 
showing  low  total  constituent 
concentrations  of  the  constituents  of 
concern,  in  this  particular  case,  provide 
sufficient  confidence  of  non- 
hazardousness  even  without  ground- 
water  monitoring  data  to  allow  a  final 
determination  to  be  made. 

However,  the  Agency  agrees  with  the 
commenter  that  ground-water 
monitoring  data  are  additional,  useful 
information  to  aid  the  evaluation  of 
delisting  petitions.  Facilities  petitioning 
for  exclusion  of  a  waste  managed  on¬ 
site  are  expected  to  be  in  compliance 
with  the  ground-water  monitoring 
requirements  of  40  CFR  Part  264  or  265 
and  EPA  generally  requests  them  to 
submit,  as  part  of  their  petition,  four 
consecutive  rounds  of  ground-water 
monitoring  data  from  a  monitoring 
system  determined  to  be  adequate  under 
Subpart  F  of  those  regulations.  These 
data  are  requested  in  order  to  assess  the 
impact  of  past  disposal  of  the  petitioned 
waste  on  underlying  ground  water. 

In  this  case,  however,  EPA  has 
concluded  that  it  is  appropriate  to  grant 
the  petition  without  reviewing  ground- 
water  monitoring  data.  ELC  has 
informed  EPA  that  it  has  not  installed  a 
ground-water  monitoring  system 
because  the  state  of  Indiana  signed  a 
consent  agreement  waiving  ground- 
water  monitoring  requirements  at  the 
facility.  In  these  circumstances,  it  is 
appropriate  to  rely  on  the  VHS  modeling 
evaluation  to  conclude  that  ELC's 
wastes  will  not  threaten  human  health 
or  the  environment  This  result  is 
consistent  with  a  small  number  of  recent 
decisions  to  grant  delisting  petitions 
without  ground-water  monitoring  data. 

In  each  of  these  cases,  the  facility  had 
either  qualified  for  a  monitoring  waiver 
under  EPA’s  Subpart  F  regulations  or 
obtained  a  waiver  from  a  State  agency 
or  EPA  Regional  Office  in  a  signed 
consent  agreement.  We  believe  it  is 
inequitable  to  request  monitoring  data 
as  part  of  the  delisting  evaluation  where 
a  regulatory  agency  has  granted  a 
waiver  as  part  of  a  settlement  of  an 
enforcement  claim.  And  it  is 
unnecessary  to  obtain  it  where  a  facility 
has  demonstrated,  pursuant  to  40  CFR 
264.90  or  265.90,  that  monitoring  is 
unnecessary  because  it  is  extremely 
unlikely  that  hazardous  constituents  will 
ever  migrate  to  ground  water.  In  all 
other  circumstances,  however,  EPA 


intends  to  continue  to  request  ground- 
water  monitoring  data. 

The  commenter  also  stated  that  EPA 
should  not  make  the  proposed  exclusion 
final  until  an  appropriate  methodology 
for  evaluating  the  potential  for  ground- 
water  contamination  from  surface 
impoundments  is  available. 

The  Agency  believes  that  the 
commenter  is  generally  correct  in  stating 
that  the  landfill  model  is  not  a  perfect 
tool  for  evaluating  the  effects  of 
impounded  waste  on  the  underlying 
aquifer.  The  Agency,  however,  does 
believe  that  the  VHS  model  is  the  best 
model  currently  available  in  this  case  to 
evaluate  the  waste’s  potential  effect  on 
the  underlying  aquifer. 

The  Agency  is  currently  developing  a 
fate  and  transport  model  to  evaluate  the 
potential  behavior  of  wastes  managed  in 
surface  impoundments.  However,  this 
model  is  not  ready  for  use  in  delisting 
evaluations,  as  it  has  not  been  fully 
documented  and  reviewed.  When  the 
Agency  believes  that  the  model  is 
sufficiently  developed  for  the  purposes 
of  delisting  decision-making,  it  intends 
to  announce  the  model's  availability, 
describe  its  parameters  and 
assumptions,  and  request  comments  on 
the  model.  Subsequent  use  of  the  model 
in  the  evaluation  of  specific  delisting 
petitions  would  be  proposed  in  the 
Federal  Register  in  each  instance,  and 
comments  on  the  appropriateness  of 
such  use  would  be  requested  and  fully 
considered  before  promulgation  of  a 
final  decision. 

To  delay  petition  evaluations  until 
such  time  as  other  analytical  tools  (such 
as  the  surface  impoundment  model 
discussed  above]  are  developed  would 
result  in  curtailing  the  processing  of 
many  of  the  delisting  petitions  already 
submitted  and  does  not  seem  equitable 
to  those  petitioners  whose  data  were 
already  evaluated  and  for  whom,  in 
some  cases,  proposed  decisions  were 
made,  using  the  VHS  landfill  model. 

In  spite  of  this,  EPA  considered  the 
key  variations  between  landfill  and 
surface  impoundment  scenarios.  The 
primary  difference  between  the  VHS 
model  and  a  surface  impoundment 
model  is  expected  to  be  the 
consideration  in  the  impoundment 
model  of  hydraulic  head,  sorption  and 
retardation,  and  clogging.  Hydraulic 
head  tends  to  force  leachate  into  the 
aquifer,  displacing  groundwater, 
resulting  in  potentially  higher 
concentrations  at  the  receptor  well  [i.e., 
compliance  point).  Sorption  and 
retardation  of  dissolved  contaminants 
with  the  aquifer  solids  encountered 
through  migration  in  the  ground  water 
tend  to  reduce  the  concentration  of  the 


contaminant  in  the  aquifer.  Clogging 
occurs  in  surface  impoundments  when 
either  fine  material  filters  out  in  the 
impoundment  bottom  materials,  or  when 
fine  material  settles  on  the  bottom  of  the 
impoundment.  A  potential  result  of 
clogging  is  the  lowering  of  the  hydraulic 
conductivity  of  the  impoundment  bottom 
material  to  that  which  approaches  the 
hydraulic  conductivity  of  clay,  thus 
reducing  the  leakage  of  impoundment 
liquid  into  the  aquifer. 

To  some  extent,  however,  the 
mechanisms  of  sorption  and  retardation 
and  clogging  counteract  hydraulic  head 
as  measured  by  the  impact  on  ground 
water  at  a  receptor  well.  Without 
completing  ongoing  model  development 
efforts,  it  is  difficult  to  predict  what 
impact  these  competing  mechanisms 
will  have  on  the  calculation  of  a 
predicted  compliance-point 
concentration. 

EPA  believes  that  the  VHS  model  is 
currently  adequate  to  assess  reasonable 
worst-case  disposal  of  wastes  at  surface 
impoundments,  because  the  VHS  model 
is  conservative  in  all  of  its  assumptions. 
Specifically,  the  VHS  landfill  model 
does  not  account  for  the  likely  reduction 
in  the  total  concentrations  of  hazardous 
constituents  occurring  through 
volatilization  and  degradation,  thereby 
providing  an  additional  margin  of  safety, 
regardless  of  whether  the  waste  is 
disposed  of  in  a  landfill  or  surface 
impoundment  scenario.  For  these 
reasons,  the  Agency  believes  that  the 
application  of  the  VHS  model,  in  this 
case,  adequately  protects  human  health. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  both  the 
incinerator  scrubber  effluent  entering 
and  contained  in  the  on-site  surface 
impoundment,  and  the  settled 
incinerator  scrubber  effluent  solids 
contained  in  the  on-site  surface 
impoundment  and  disposed  in  the 
retention  area,  are  not  hazardous  and, 
as  such,  should  be  excluded  from 
hazardous  waste  control. 

In  further  confirmation  of  the  Agency 
decision,  EPA  re-evaluated  the  organic 
constituents  detected  in  ELC’s 
incinerator  scrubber  effluent  using  the 
VHS  model.  This  re-evaluation  was 
performed  because  the  Agency  had 
applied  the  Organic  Leachate  Model 
(OLM)  to  the  liquid  phase;  therefore,  the 
Agency  decided  to  recalculate  new 
compliance-point  concentrations  for 
those  constituents  detected.  See  50  FR 
48943,  November  27, 1985  and  51  FR 
27061,  July  29, 1986.  (The  OLM  is  used  to 
predict  the  leachable  portion  of  an 
organic  constituent  from  a  solid  waste. 
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The  Agency  does  not  use  the  OLM  to 
predict  the  teachable  portion  of  an 
organic  constituent  from  a  liquid  waste 
because  EPA  believes  that  the  entire 
portion  of  a  liquid  waste  is  available  for 
leaching.  Therefore,  it  is  unnecessary  to 
use  the  OLM.)  Table  1  presents  the 
maximum  total  constituent 
concentrations  of  each  of  the  detected 
constituents.  Table  2  presents  the  results 
of  the  VHS  model  analysis.  These 
results  confirm  the  Agency’s  prior  data 
demonstrating  that  the  scrubber  effluent 
is  not  hazardous. 

Table  1.— Maximum  Total  Constituent 
Concentrations 


[Scrubber  Effluent] 


Constituents 

Scrubber 

effluent 

(ppm) 

1  ND 

Carbon  tetrachloride . 

0.0007 

0.0009 

0.0003 

0.122 

Methyl  ethyl  ketone . . . 

Toluene . 

0.215 

0.0175 

0.0002 

0.018 

Trichlorofluoromethane . 

0.0001 

Acetone . . . 

*0.051 

Bromodichloromethane . . . 

0.0011 

NO  Not  detected.  Denotes  concentrations  below 
the  following  detection  limit:  benzene— 0.0001. 

‘The  Agency  determined,  using  the  Dixon  ex¬ 
treme  value  test  that  the  maximum  reported  value 
of  0.009  ppm  for  benzene  was  a  statistical  outlier. 
This  value,  therefore,  was  not  used  in  our  analysis. 

*  The  Agency  determined,  using  the  Dixon  ex¬ 
treme  value  test  that  the  maximum  reported  value 
of  8.931  ppm  for  acetone  was  a  statistical  outlier. 
This  value,  therefore,  was  not  used  in  our  analysis. 

As  indicated  in  Table  2,  the  waste 
exhibited  levels  of  the  above  organic 
constituents  at  the  compliance  point 
below  levels  used  in  delisting  decision 
making.  The  Agency  did  not  evaluate 
the  mobility  of  benzene  since  it  was  not 
detected  in  the  waste  using  the 
appropriate  SW-846  test  method. 

Table  2.— VHS  Model:  Compliance- 
Point  Concentrations 


[Scrubber  Effluent 


Compli- 

Levels 

ance- 

of 

Constituents 

point 

concert- 

regula¬ 

tory 

tratkxw 

concern 

(ppm) 

(PPm)‘ 

Carbon  tetrachloride . 

0.00011 

0.005 

0.00014 

0.0005 

1 ,2-Dichloroethane . 

0.000047 

0.005 

0.019 

0.056 

Methyl  ethyl  ketone _ 

0.034 

1.8 

0.0028 

10.5 

1,1,1-Trichtoroethane . . 

0.003 

0.2 

0.0028 

0.0061 

Trichlorofluoromethane- . 

0.000015 

10.5 

Acetone . 

0.008 

4.0 

Bromodichloromethane  _ 

0.00017 

0.02 

>  See  “Docket  Report  on  Health-Based  Regulatory 
Levels  and  Solubilities  Used  in  the  Evaluation  of 
Delisting  Petitions,”  June  8,  1988,  located  in  the 
RCRA  public  docket 


The  Agency,  as  stated  in  51  FR  27061 
(July  29, 1986),  did  not  use  the  OLM/ 

VHS  model  to  evaluate  the  retention 
area  solids  because,  using  the 
appropriate  SW-846  test  method,  none 
of  the  polynuclear  aromatic 
hydrocarbons  (PNAHs)  or  other 
constituents  (detected  in  the  scrubber 
effluent)  were  detected.  Therefore,  the 
Agency  did  not  evaluate  the  non- 
detected  constituents  in  the  OLM/VHS 
model. 

In  support  of  its  petition,  ELC 
submitted  analytical  data  characterizing 
the  incinerator  scrubber  effluent  and  the 
settled  incinerator  scrubber  effluent 
solids  disposed  of  in  the  retention  area. 
ELC,  however  did  not  provide  analytical 
data  characterizing  the  settled 
incinerator  scrubber  solids  contained  in 
its  on-site  surface  impoundment.  As  a 
result,  ELC  was  requested  to 
characterize  the  settled  incinerator 
scrubber  effluent  solids  to  demonstrate 
that  the  solids  were  of  similar 
composition  to  the  retention  areas 
solids. 

On  September  18, 1987,  ELC  submitted 
results  obtained  from  a  modified 
classical  stirred  tank  model  simulating 
the  partitioning  of  constituents  between 
water  and  solids.  ELC's  model  was  a 
“worst-case"  model  in  that  it  used  as 
inputs  the  maximum  total  constituent 
concentrations  of  the  constituents 
detected  in  the  scrubber  effluent,  while 
assuming  conservation  of  mass,  no 
volatilization,  no  biodegradation,  and  a 
total  organic  carbon  (TOC)  content  of 
five  percent  (the  maximum  observed 
TOC  level  of  ELC’s  waste  was  3.8 
percent  (see  50  FR  48943,  November  27, 
1985)).  Table  3  presents  the  predicted 
constituent  concertrations  or  organic 
constituents  in  ELC’s  settled  incinerator 
scrubber  effluent  solids  contained  in  the 
surface  impoundment.  (The  Agency 
limited  its  evaluation  of  the  settled 
incinerator  scrubber  effluent  to  those 
constituents  actually  detected  in  the 
scrubber  effluent  entering  the  surface 
impoundment.) 

Table  3.— Predicated  Total  Constituent 

Concentrations  Settle  Incinerator 

Scrubber  Effluent  Solids 

[Contained  in  the  On-Site  Surface  Impoundment] 


Constituents 

Total 

constituent 

concentre- 

“5T' 

1.13x10-* 

3.44x10"* 

1.05x10"* 

Methylene  chloride . 

2.96x10-* 

7.38x10-* 

Toluene . 

1,1,1-Trichloroethane . - . 

5.70x10-* 

1.15x10"* 

1.02x10"* 

1.27x10“* 

Acetone . - . 

8.99x10"* 

6.81x10"* 

ELC  attempted  to  use  a  mass-balance 
approach  to  model  the  total  constituent 
concentration  of  the  EP  toxic  metals, 
nickel,  and  cyanide  in  the  settled 
incinerator  scrubber  effluent  solids 
contained  in  the  surface  impoundment. 
The  model  used  an  experimentally 
derived  retention  factor  [i.e.,  the  ratio  of 
the  concentrations  of  metals  entering 
and  leaving  the  surface  impoundment). 
The  Agency  rejected  ELC’s  model, 
however,  because  the  retention  factor 
was  extremely  sensitive,  and  any 
miscalculation  of  the  smallest  amount 
would  cause  the  model  to  predict 
sufficient  concentrations  necessary  to 
fail  the  VHS  model  analysis.  EPA, 
therefore,  requested  ELC  to  collect 
representative  samples  of  the  settled 
incinerator  scrubber  effluent  solids 
contained  in  the  surface  impoundment, 
and  analyze  for  both  the  total 
constituent  and  EP  toxicity 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide. 

To  collect  representative  samples 
from  surface  impoundments  like  ELC’s, 
petitioners  are  normally  requested  to 
divide  the  unit  into  four  quadrants  and 
randomly  collect  five  full-depth  core, 
samples  from  each  quadrant.  The  five 
full-depth  core  samples  are  then 
composited  (mixed)  by  quadrant  to 
produce  a  total  of  four  composite 
samples.  See  ‘Test  Methods  for 
Evaluating  Solid  Wastes:  Physical/ 
Chemical  Methods,’’  U.S.  EPA,  Office  of 
Solid  Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition), 
November  1986,  and  “Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual,’’  U.S.  EPA,  Office  of  Solid 
Waste,  (EPA/ 530-SW-85-003),  April 
1985. 

On  October  28, 1987,  ELC  collected  a 
total  of  four  composite  samples  of  the 
settled  incinerator  scrubber  effluent 
solids  from  its  surface  impoundment. 

The  surface  impoundment  was  divided 
into  four  sections  and  from  each  section, 
five  full-depth  core  samples  were 
randomly  collected.  The  five  full-depth 
core  samples  were  composited  by 
section. 

ELC  use  SW-846  method  numbers 
3010,  3020,  6010,  7421,  and  7470  to 
quantify  the  total  constituent 
concentrations  of  the  EP  toxic  metals 
and  nickel,  and  SW-846  method  number 
1310  to  quantify  the  EP  teachable 
concentrations  of  the  EP  toxic  metals 
and  nickel  in  the  settled  incinerator 
scrubber  solids  contained  in  the  surface 
impoundment.  Additionally,  ELC  used 
EPA  method  number  335.2  to  quantify 
the  total  constituent  concentration  of 
cyanide.  See  “Methods  for  Chemical 
Analysis  of  Water  and  Wastes,”  EPA/4- 
79-020.  Table  4  presents  the  maximum 
total  constituent  and  EP  leachate 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide. 
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Table  4.— Maximum  Total  Constituent 
and  EP  Leachate  Concentrations 
Settled  Incinerator  Scrubber  Ef¬ 
fluent  Solids 


[Contained  in  the  Surface  Impoundment] 


Constituents 

Total 

constituent 
concentra¬ 
tions  (mg/kg) 

EP  leachate 
concentra¬ 
tions  (mg/I) 

Arsenic . 

29.0 

<0.098 

Barium . 

1390.0 

0.319 

Cadmium . 

27.0 

0.012 

Chromium . 

350.0 

<0.012 

Lead . 

360.0 

<0.045 

Mercury . - . 

2.7 

<0.015 

Nickel . 

160.0 

0.22 

Selenium . 

5.0 

<0.11 

Silver . 

<20.0 

<0.014 

Cyanide . 

<0.5 

*  <0.025 

<:  Denotes  that  the  actual  value  is  below  the 
detection  limit  specified  in  the  table. 

1  Lsachabie  cyanide  tests  were  not  performed. 
However,  teachable  cyanide  was  determined  by  as¬ 
suming  a  theoretical  leaching  of  100  percent  and  a 
twenty-fold  dilution  (100  grams  of  solids  diluted  with 
2.0  liters  of  water)  of  the  maximum  total  constituent 
concentration  of  cyanide. 

The  Agency  evaluated  the  mobility  of 
the  inorganic  constituents  from  ELC’s 
waste  using  the  VHS  model.  The  results 
of  the  Agency’s  evaluation,  using  the 
waste  volume  of  160  cubic  yards  (the 
amount  claimed  by  ELC  to  be  in  the 
surface  impoundment)  and  the 
maximum  EP  leachate  concentrations  of 
the  hazardous  inorganic  constituents  of 
concern  in  the  VHS  model,  are  shown  in 
Table  5.  The  Agency  did  not  evaluate 
the  mobility  of  arsenic,  chromium,  lead, 
mercury,  selenium,  silver,  or  cyanide 
from  EL£’s  waste  because  they  were  not 
detected  in  the  EP  extract  (see  Table  4). 
If  a  constituent  is  not  detected  when 
using  the  appropriate  SW-646  method, 
the  Agency  assumes  that  the  constituent 
is  not  present. 

Table  5.— VHS  Model;  Predicted  Com¬ 
pliance-Point  Concentrations  Set¬ 
tled  Incinerator  Scrubber  Efflu¬ 
ent  Solids 


[Contained  in  the  Surface  Impoundment] 


Constituents 

Compliance- 

point 

concentra¬ 
tions  (ppm) 

Levels  of 
regulatory 
concern 
(ppm) 1 

0.01 

1.0 

0.0004 

0.01 

Nickel 

0.007 

0.5 

1  See  “Docket  Report  on  Health-based  Regulatory 
Levels  and  Solubilities  Used  in  the  Evaluation  of 
Delisting  Petitions,"  June  8,  1988,  located  in  the 
RCRA  public  docket 

The  settled  incinerator  scrubber 
effluent  solids  exhibited  barium, 
cadmium,  and  nickel  levels  at  the 
compliance  point  below  the  levels  used 
in  delisting  decision  making. 

The  Agency  calculated  the  mobile 
portion  of  the  total  constituent 


concentrations  of  the  organics  (detected 
in  the  scrubber  effluent)  in  the  settled 
incinerator  scrubber  effluent  solids 
using  the  OLM.  See  51 FR  41084, 
November  13, 1986.  The  leachable 
concentrations  of  the  detected  organic 
constituents  were  then  evaluated  using 
the  VHS  model.  Table  6  presents  the 
results  of  the  OLM/VHS  model  analysis. 

As  indicated  By  Table  6,  none  of  the 
organic  constituents  exhibited 
complicance-point  concentrations  at 
levels  exceeding  the  health-based  levels. 
The  Agency  was  unable  to  evaluate  the 
mobility  of  bromodichloromethane  since 
a  value  for  solubility  was  not  available. 
As  a  matter  of  policy,  where  a 
compliance-point  concentration  cannot 
be  calculated,  EPA  will  not  evaluate 
that  particular  constituent. 

Table  6.— OLM/VHS  Model;  Predicted 
Compliance-Point  Concentrations 
Settled  Incinerator  Scrubber  Ef¬ 
fluent  Solids 


[Contained  in  the  Surface  Impoundment] 


Constituents 

Compliance- 

point 

concentra¬ 
tions  (ppm) 

Levels  of 
regulatory 
concern 
(ppm)* 

Carbon  tetrachloride . 

3.78x10-* 

5.0x10-* 

Chloroform _ 

4.02x10-* 

5.0x10-* 

1 ,2-Dichloroethane . 

1.83x10-* 

5.0x10-* 

Methylene  chloride . 

1.15x10-* 

5.64x10-* 

Methyl  ethyl  ketone . 

5.63x10-* 

1.8 

4.65x10-* 

1.02x10-* 

10.5 

1 ,1 ,1  -T  richloroethane ... 

2.00X10-* 

1 ,1 ,2-T richloroethane ... 
T  richlorofluorometh- 

3.20x10-* 

6.10x10-* 

an© . 

i.ooxio-* 

10.5 

Acetone . 

Bromodichlorometh- 

2.21X10-* 

4.0 

ana _ 

NC* 

2.00X10-* 

1  See  "Docket  Report  on  Health-based  Regulatory 
Levels  and  Solubilities  Used  in  the  Evaluation  of 
Delisting  Petitions,”  June  8,  1988,  located  in  the 
RCRA  public  docket 

*  Not  calculated  due  to  the  lack  of  a  value  for 
solubility. 

Additionally,  although  ELC  did  not 
test  the  settled  incinerator  scrubber 
effluent  solids  contained  in  the  surface 
impoundment  for  the  characteristics  of 
ignitability,  corrosivity,  and  reactivity, 
the  Agency  believes  that  the 
characteristics  testing  previously 
performed  on  the  settled  incinerator 
scrubber  solids  stored  in  the  retention 
area  can  be  used  to  demonstrate  that 
the  settled  solids  contained  in  the 
surface  impoundment  do  not  exhibit  the 
characteristics  of  ignitability, 
corrosivity,  and  reactivity.  The  retention 
area  solids  are  the  same  waste,  except 
for  solids  content  ( i.e .,  the  settled  sludge 
contained  in  the  surface  impoundment 
has  a  higher  percent  solids  content).  The 
characteristics  testing  performed  on  the 
settled  solids  disposed  in  the  retention 
area,  by  inference,  indicates  that  the 
settled  solids  contained  in  the  surface 
impoundment  do  not  exhibit  the 


characteristics  of  ignitability, 
corrosivity,  and  reactivity. 

The  Agency,  therefore,  is  granting  a 
final  exclusion  to  Eli  Lilly  and  company 
for  both  its  incinerator  scrubber  effluent 
entering  and  contained  in  its  on-site 
surface  impoundment,  and  the 
incinerator  scrubber  effluent  solids 
contained  in  its  on-site  surface 
impoundment  and  disposed  of  in  the 
solids  retention  area.  These  wastes 
result  from  the  incineratsion  of  waste 
solvents.  These  wastes  are  listed  as  EPA 
Hazardous  Waste  Nos.  F002,  F003,  and 
F005,  and  are  generated  at  ELC's 
Clinton,  Indiana  facility.  The  exclusion 
remains  in  effect  unless  the  wastes  vary 
from  those  originally  described  in  the 
petition  [i.e.,  the  wastes  are  altered  as  a 
result  of  changes  in  the  manufacturing 
or  treatment  process).  The  facility  would 
require  a  new  exclusion  if  its 
manufacturing  or  treatment  processes 
are  altered,  and  accordingly  would  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  wastes 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat,  store, 
or  dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

III.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  under  the 
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Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

IV.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA,  regulatory 
requirements  that  are  more  stringent 
that  EPA’s  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taking  effect  in  the  State. 
Since  a  petitioner’s  waste  may  be 
regulated  under  a  dual  system  [i.e.,  both 
Federal  and  State  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  under 
State  law. 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA’s  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  from  EPA’s  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today’s  rule. 

VL  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA’s  hazardous 
waste  regulations  and  is  limited  to  one 
facility.  Accordingly,  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 


List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials,  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  3001  RCRA.  42  U.S.C.  6921. 
Date:  August  10, 1988. 

Jeffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 


1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Secs.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912(a),  6921,  and  6922). 

2.  In  Appendix  IX,  add  to  table  1  the 
following  wastestreams  in  alphabetical 
order: 


Table  1— Wastes  Excluded  From  Non-Specific  Sources 

Facility  Address  Waste  description 


Eli  Lilly  and  Clinton,  Indiana ....  Incinerator  scrubber  liquids,  entering  and  contained  in  their  on-site 
Company.  surface  impoundment,  and  solids  settling  from  these  liquids  originat¬ 

ing  from  the  burning  of  spent  solvents  (EPA  Hazardous  Waste  Nos. 
F002,  F003,  and  F005)  contained  in  their  on-site  surface  impound¬ 
ment  and  solids  retention  area  on  August  18,  1988  and  any  new 
incinerator  scrubber  liquids  and  settled  soldis  generated  in  the  sur¬ 
face  impoundment  and  disposed  of  in  the  retention  are  a  after 
August  18,  1988. 


[FR  Doc.  88-18732  Filed  8-17-88;  8:45  am] 

BILLING  CODE  8560-50-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  498 

[BERC-371-F] 

Medicaid  Program;  Appeals  From 
Cancellation  of  Approval  of  Medicaid 
Long-Term  Care  Facilities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule. 

summary:  This  rule  corrects  an 
oversight  by  setting  forth  time  limits  for 
new  issues  that  may  be  considered  by 
an  Administrative  Law  Judge  (ALJ) 
during  a  hearing  afforded  a  Medicaid 
skilled  nursing  facility  (SNF)  or 
intermediate  care  facility  (ICF)  because 
the  Secretary  proposes  to  cancel  its 
approval  under  section  1910(c)(1)  of  the 
Social  Security  Act  (the  Act). 

This  amendment  is  necessary  because 
current  rules  do  not  take  account  of  the 
fact  that  hearings  under  section  1910(c) 
of  the  Act  (unlike  Medicare  hearings) 
may  take  place  before  the  cancellation 
is  put  into  effect 

The  purpose  is  to  establish  time  limits 
appropriate  to  section  1910(c)  situations. 
date:  This  rule  is  effective  September 
19. 1988. 


FOR  FURTHER  INFORMATION  CONTACT. 
Pete  Burdette,  (301)  966-6772. 
SUPPLEMENTARY  INFORMATION: 
Background 

Final  regulations  with  comment 
period,  published  on  June  12, 1987  at  52 
FR  22444,  had  a  dual  purpose: 

•  To  update  and  clarify  the  rules  on 
appeals  from  determinations  that  affect 
the  participation  of  providers,  suppliers, 
and  practitioners  in  the  Medicare 
program;  and 

•  To  redesignate  those  rules 
(previously  in  Subpart  O  of  Part  405  of 
the  Medicare  rules)  as  a  new  Part  498. 

As  part  of  the  updating  process,  we 
made  those  Medicare  regulations 
applicable  to  situations  in  which,  under 
section  1910(c)  of  the  Act,  the  Secretary 
proposes  to  cancel  the  approval  of  a 
Medicaid  SNF  or  ICF.  As  explained  in 
the  preamble  to  the  June  12  rules,  this  is 
appropriate  because — 

•  The  appeals  procedures  in  Part  498 
are  based  on  sections  205(b)  and  205(g) 
of  the  Act;  and 

•  Section  1910(c)  of  the  Act  gives  the 
Medicaid  facility  affected  by  a  proposed 
cancellation  under  that  section  the  right 
to  hearing  and  to  judicial  review  under 
sections  205(b)  and  205(g)  of  the  Act. 

As  a  means  of  limiting  the  scope  of 
the  hearing  to  matters  directly  relevant 
to  the  determination  that  is  being 
appealed,  $  498.56  retains  the  time  limits 
(previously  set  forth  in  §  405.1542)  for 
new  issues  that  may  be  considered  by 
the  ALJ.  For  terminations,  it  provides 
that  the  ALJ  may  not  consider  any 
issues  that  arise  after  “the  effective  date 
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of  the  termination  of  a  provider 
agreement”. 

Comments 

We  received  two  comments  on  the 
June  12  publication.  One  was  from  a  law 
firm,  recommending  substantive  changes 
in  the  hearings  procedures  and  in  the 
availability  of  case  decisions,  indices, 
and  pleadings.  These  comments  will  be 
considered  in  developing  a  Notice  of 
Proposed  Rulemaking  (NPRM)  that  will 
amend  Part  498  to  make  substantive 
changes  that  could  not  be  made  by  the 
June  12  rules  for  which  NPRM  was 
waived. 

The  other  comment  pointed  out  that 
the  time-limit  established  by 
§  498.56(b)(1)  for  new  issues  was  not 
appropriate  for  appeals  under  section 
1910(c)  of  the  Act. 

Discussion 

There  is  an  important  difference 
between  HCFA’s  termination  of  a 
Medicare  provider  agreement  and  a 
proposal  by  the  Secretary  to  cancel  the 
approval  of  a  Medicaid  SNF  or  ICP 
under  section  1810(c)  of  the  Act.  The 
hearing  for  a  Medicare  facility  is  always 
provided  after  the  termination  goes  into 
effect.  However,  for  the  Medicaid 
facility,  except  when  its  deficiencies 
pose  immediate  and  serious  threat  to 
patient  health  and  safety,  the  Medicaid 
provider  agreement  remains  in  effect — 

•  Until  the  period  for  requesting  a 
hearing  has  expired;  or 

•  If  a  hearing  is  requested  and 
granted,  until  the  Secretary  reaches  a 
final  decision  after  the  hearing. 

In  developing  the  June  12  rules,  we 
overlooked  the  need  for  a  separate  cut¬ 
off  date  for  “pre-cancellation”  hearings. 
The  current  Medicare  rule 
(|  498.56(b)(1)),  if  applied  to  such 
hearings,  would  make  it  difficult  to 
reach  a  final  decision  within  a 
reasonable  period  of  time.  A  Medicaid 
facility  could  raise  a  “new  issue” — that 
it  had  corrected  all  deficiencies  after  the 
section  1910(c)  survey— and  request 
resurvey.  By  repeatedly  reporting 
compliance  and  requesting  resurvey,  the 
facility  could  prolong  the  appeals 
process  indefinitely.  Since  the  provider 
agreement  could  not  be  terminated  until 
the  ALJ  issued  a  decision,  the  facility 
would  continue  to  receive  Medicaid 
payment — for  new  admissions  as  well 
as  for  previously  admitted  residents — 
and  continue  to  pose  a  potential  threat 
to  the  health  and  safety  of  all  residents. 
We  do  not  believe  that  this  furthers  the 
goals  and  objectives  of  the  Medicaid 
program. 

Since  the  issue  before  the  ALJ  is 
whether  the  Secretary  properly 
determined  that  the  facility’s 
participation  in  the  program  ought  to  be 


terminated,  and  since  participating 
facilities  are  required  to  be  continuously 
in  compliance  with  the  conditions  of 
participation  for  SNFs  or  the  standards 
for  payment  to  ICFs,  the  appropriate  cut¬ 
off  date  for  a  pre-cancellation  hearing  is 
the  completion  date  of  the  survey  or 
resurvey  that  is  the  basis  for  the 
proposed  cancellation  of  approval. 

When  the  deficiencies  of  a  Medicaid 
facility  pose  immediate  and  serious 
threat  to  patient  health  and  safety, 
approval  is  cancelled  without  waiting 
for  a  hearing.  In  that  situation,  the 
appropriate  cut-off  date  for  new  issues 
is  the  effective  date  of  cancellation. 

Response  to  Comment 

This  rule  makes  a  single  change 
responsive  to  the  second  comment 
received  regarding  the  final  regulations 
published  on  June  12, 1887  (52  FR  22444). 
In  S  498.56,  we  have  added  a  new 
paragraph  (b)(5)  to  provide  separate 
time  limits  for  new  issues  that  may  be 
considered  by  the  ALJ  at  a  hearing 
under  section  1910(c)  of  the  Act.  In  the 
case  of  a  pre-cancellation  hearing,  the 
cut-off  date  is  the  completion  date  of  the 
survey  or  resurvey  that  was  the  basis 
for  the  Secretary  to  propose  cancellation 
of  the  approval  of  the  Medicaid  SNF  or 
ICF.  In  an  immediate  and  serious  threat 
situation,  the  cut-off  date  is  the  effective 
date  of  cancellation  of  approval. 

Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulation  that  is  likely 
to  have  an  annual  impact  of  $100  million 
or  more,  cause  a  major  increase  in  costs 
or  prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  order. 

We  have  determined  that  a  regulatory 
impact  analysis  is  not  required  for  these 
rules  because  this  minor  change  will 
have  very  slight  budgetary  impact. 

Section  1102(b)  of  the  Act  requires  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals,  that  is,  hospitals  that  are 
located  outside  a  metropolitan 
statistical  area  and  have  fewer  than  50 
beds. 

In  addition,  we  generally  prepare  an 
initial  Regulatory  Flexibility  Analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through  602) 
unless  the  Secretary  certifies  that  the 
regulation  would  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities”.  A  small  entity 
is  defined  as  a  small  business,  a 
nonprofit  enterprise,  or  a  governmental 
jurisdiction  (such  as  a  county,  city,  or 
township)  with  a  population  of  less  than 
50,000.  We  also  consider  all  providers 
and  suppliers  as  small  entities. 


We  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
on  the  operation  of  a  substantial  number 
of  small  rural  hospitals. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 

List  of  Subjects  in  42  CFR  Part  498 

Administrative  practice  and 
procedure,  Appeals,  Medicare 
practitioners,  Providers  and  suppliers, 
Medicaid,  Nursing  homes. 

42  CFR  Part  498  is  amended  as  set 
forth  below: 

PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Secs.  205(a),  1102, 1869(c),  1871, 
and  1872  of  the  Social  Security  Act  (42  IJ.S.C. 
405(a),  1302, 1395ff(c),  1395hh.  and  1395ii) 
unless  otherwise  noted.) 

2.  In  $  498.56  paragraph  (a)(1)  and  the 
introductory  text  of  paragraph  (b)  are 
republished  for  the  reader’s  covenience, 
and  paragraph  (b)(5)  is  added  to  read  as 
follows: 

§  498.56  H taring  on  new  Issues. 

(a)  Basic  rules.  (1)  Within  the  time 
limits  specified  in  paragraph  (b)  of  this 
section,  the  ALJ  may,  at  the  request  of 
either  party,  or  on  his  or  her  own 
motion,  provide  a  hearing  on  new  issues 
that  impinge  on  the  rights  of  the  affected 
party. 

***** 

(b)  Time  limits.  The  ALJ  will  not 
consider  any  issue  that  arose  on  or  after 
the  following  dates: 

(5)  With  respect  to  Medicaid  SNFs  or 
ICFs  surveyed  under  section  1910(c)  of 
the  Act — 

(i)  The  completion  date  of  the  survey 
or  resurvey  that  is  the  basis  for  a 
proposed  cancellation  of  approval;  or 

(ii)  If  approval  was  cancelled  before 
the  hearings,  because  of  immediate  and 
serious  threat  to  patient  health  and 
safety,  the  effective  date  of  cancellation. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.714,  Medical  Assistance 
Programs) 

Dated:  April  12, 1988. 

William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 
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Approved  June  6, 1988. 

Otis  R.  Bowen, 

Secretary. 

[FR  Doc.  88-18703  Filed  8-17-88;  8:45  am] 
BILUNO  CODE  4120-01-11 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1180 

Regulations  Under  Section  206(b)  of 
the  Museum  Services  Act 

agency:  Institute  of  Museum  Services, 
NFAH. 

action:  Final  regulations. 

summary:  The  Institute  of  Museum 
Services  issues  final  regulations  under 
section  206(b)  of  the  Museum  Services 
Act  relating  to  the  award  of  contracts 
and  cooperative  agreements  to 
professional  museum  organizations.  The 
fiscal  year  1988  appropriation  statute  for 
IMS  provides  the  necessary 
appropriations  act  authority  to 
implement  this  section.  IMS  is  issuing 
regulations  under  this  authority  to  assist 
applicants  and  recipients  and  to  make 
the  most  effective  use  of  available 
funds. 

EFFECTIVE  DATE:  August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Danvers,  Director  of  Programs, 
Institute  of  Museum  Services,  Room  609, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506  (202-786-0539). 

SUPPLEMENTARY  INFORMATION: 

1.  General  Background 

The  Museum  Services  Act  ("the  Act"), 
which  is  Title  II  of  the  Arts,  Humanities, 
and  Cultural  Affairs  Act  of  1976,  was 
enacted  on  October  8, 1976  and  has 
been  subsequently  amended  and 
extended. 

The  purpose  of  the  Act  is  stated  in 
section  202,  20  U.S.C.  961,  as  follows: 

It  is  the  purpose  of  [the  Museum  Services 
Act]  to  encourage  and  assist  museums  in 
their  educational  role,  in  conjunction  with 
formal  systems  of  elementary,  secondary, 
and  postsecondary  education  and  with 
programs  of  nonformal  education  for  all  age 
groups;  to  assist  museums  in  modernizing 
their  methods  and  facilities  so  that  they  may 
be  better  able  to  conserve  our  cultural, 
historic,  and  scientific  heritage;  and  to  ease 
the  financial  burden  bome  by  museums  as  a 
result  of  their  increasing  use  by  the  public. 

The  Act  establishes  an  Institute  of 
Museum  Services  (IMS)  consisting  of  a 
National  Museum  Service  (Board)  and  a 
Director.  IMS  is  an  independent  agency 


placed  under  the  statutory  heading  of 
the  National  Foundation  on  the  Arts  and 
the  Humanities  (National  Foundation). 

The  Act  lists  a  number  of  illustrative 
activities  for  which  grants  may  be  made, 
including  assisting  museums  to  meet 
their  administrative  costs  for  preserving 
and  maintaining  their  collections, 
exhibiting  them  to  the  public,  and 
providing  educational  programs  to  the 
public.  During  fiscal  year  1988,  IMS 
provides  three  types  of  grant  assistance 
to  museums:  (1)  General  operating 
support;  (2)  conservation  assistance;  and 
(3)  museum  assessement  assistance. 

This  regulation  covers  a  fourth  type  of 
support:  contracts  and  cooperative 
agreements  with  professional  museum 
associations  to  provide  services. 

2.  Purpose  and  Scope  of  Regulations 

Section  206(b)  of  the  Museum  Service 
Act,  20  U.S.C.  965(b),  provides  for 
financial  assistance  to  professional 
museum  organizations.  Section  206(b) 
states: 

The  Director  [of  IMS],  subject  to  the  policy 
direction  of  the  National  Museum  Services 
Board,  is  authorized  to  enter  into  contracts 
and  cooperative  agreements  with 
professional  museum  organizations  to 
provide  financial  assistance  to  such 
organizations  in  order  to  enable  such 
organizations  to  undertake  projects  designed 
to  strengthen  museum  services,  except  that 
any  contracts  of  cooperative  agreements 
entered  into  pursuant  to  this  subsection  shall 
be  effective  only  to  such  extent  or  in  such 
amounts  as  are  provided  in  appropriations 
Acts. 

Language  in  the  fiscal  year  1988 
appropriation  for  IMS  (Pub.  L.  No.  100- 
203)  contains  the  necessary 
appropriations  act  authority  to 
implement  this  section.  IMS  had  no 
regulations  or  guidelines  governing 
applications  for  such  assistance  or 
postaward  conditions.  Therefore,  after 
receiving  the  policy  direction  of  the 
Board,  IMS  issued,  on  February  5, 1988, 
proposed  regulations  for  public 
comment. 

The  proposed  regulations  closely 
track  section  206(b)  with  respect  to 
those  matters  for  which  there  is 
statutory  language.  They  include 
provisions  regarding  eligibility, 
applications,  activities  for  which 
assistance  will  be  made  available,  and 
conditions  for  receipt  of  funds. 

Section  1180.77  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Institute  of  Museum  Services  will 
submit  a  copy  of  these  requirements  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  Organizations  and 


individuals  desiring  to  submit  comments 
on  these  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Room  30002, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Attn:  ]im 
Houser. 


A  number  of  comments  were  received 
in  response  to  the  February  5  notice  of 
proposed  rulemaking.  The  following 
paragraphs  summarize  these  comments 
and  the  IMS  response.  All  of  the 
comments  have  been  carefully  studied 
by  IMS  and  National  Museum  Services 
Board. 

In  general,  commenters  expressed 
approval  of  the  regulations  and  of  the 
manner  in  which  IMS  proposes  to 
administer  the  program.  Specific 
suggestions  for  improvement  or 
clarification  fall  into  two  categories: 

— Comments  regarding  provisions  of  the 
proposed  regulations  that  repeat  or 
reflect  statutory  requirements. 

— Comments  concerning  provisions  that 
were  not  required  by  statute,  but 
which  were  developed  by  IMS  to 
ensure  effective  program 
administration  or  clarify  statutory 
requirements. 

B.  Regulations  Governed  by  Statutory 
Provisions 

IMS  may  not  change  regulatory 
provisions  based  upon  the  governing 
statute.  Such  comments  are  identified, 
summarized,  and  discussed  below: 

(1)  Eligibility  status  of  public  agencies 
and  organizations.  A  number  of 
commenters  expressed  concern  that  the 
regulations  did  not  permit  public 
museum  agencies  or  organizations  to 
apply  for  assistance.  The  proposed 
regulations  contained  the  following 
definition  of  the  term  “professional 
museum  organization'': 

For  the  purpose  of  this  subpart,  the  term 
"professional  museum  organization”  means  a 
private,  nonprofit  professional  museum 
services-related  organization,  institution,  or 
association  which  engages  in  activities 
disigned  to  advance  the  well-being  of 
museums  eligible  for  assistance  under  this 
part  and  the  museum  profession  *  *  * 

This  definition  was  taken  from  section 
206(b)(4)  of  the  Museum  Services  Act,  20 
U.S.C.  965(b)(4),  which  provides: 

For  purposes  of  this  subsection,  the  term 
“professional  museum  organization”  means  a 
private,  nonprofit  professional  museum- 
related  organization,  institution,  or 
association  which  engages  in  activities 


3.  Response  to  Comments 
A.  General 
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designed  to  advance  the  well-being  of 
museums  and  the  museum  profession. 

The  governing  statute  thus  limits 
eligibility  to  private  nonprofit 
organizations.  Professional  museum 
organizations  that  are  governmental 
entities  are  not  eligible.  However, 
private  organizations  that  operate  on  a 
regional  or  state-wide  basis,  or  that 
serve  museums  or  categories  of 
museums  of  a  particular  state,  are 
eligible.  See  §  1180.77(d)(2)  of  the 
regulations.  In  view  of  the  applicable 
statutory  provisions,  no  change  has 
been  made  in  the  text  of  the  regulations. 

(2)  Prohibition  of  use  of  funds  for 
general  operating  support  for 
professional  museum  organizations.  A 
number  of  commenters  thought  that 
general  operating  support  should  be 
available  to  professional  museum 
organizaions  under  the  program.  The 
proposed  regulations  stated: 

No  financial  assistance  may  be  provided 
under  this  subpart  to  pay  for  the  operational 
expenses  of  any  professional  museum 
organization. 

This  provision  repeats  section 
208(b)(2)  of  the  Museum  Services  Act,  20 
U.S.C.  965(b)(2)(B).  It  is  consistent  with 
the  purpose  of  the  program  to  assist 
projects  or  activities  of  professional 
museum  organizations  designed  to 
strengthen  museum  services.  Because 
the  regulatory  provision  is  based  upon  a 
statutory  limitation,  no  change  can  be 
made  in  the  regulations. 

(3)  One-year  duration  for  projects.  A 
number  of  commenters  expressed 
concern  that  the  one-year  limitation  on 
the  duration  of  projects  assisted  under 
the  program  would  be  too  confining. 

This  limitation  is  contained  in 

S  1180.77(1)  of  the  regulations.  It  reflects 
a  statutory  limitation  in  section 
206(b)(2)(A)  of  the  statute,  20  U.S.C. 
985(b)(2)(A),  which  provides: 

No  financial  assistance  may  be  provided 
under  this  subsection  for  any  project  for  a 
period  in  excess  of  one  year. 

Again,  IMS  is  bound  by  the  statutory 
limitations  governing  this  program.  See 
below  for  a  discussion  of  die  definition 
of  the  one  year  period. 

(4)  Breadth  of  definition  of 
“professional  museum  organization.  ”  A 
number  of  commenters  objected  to  the 
breadth  of  the  definition  of 
“professional  museum  organization." 
They  were  concerned  that  organizations 
might  receive  assistance  that  did  not 
have  as  their  purpose  the  strengthening 
of  museum  services  for  a  broad  range  of 
museums.  For  example,  an  organization 
devoted  to  the  financial  improvement  of 
one  museum  might  be  eligible.  Dilution 
of  the  impact  of  a  program  with  limited 


funds  was  a  concern  of  these 
commenters. 

In  defining  the  term  “professional 
museum  organization,"  IMS  followed  the 
statutory  language  but  included  some 
clarifying  language  to  target 
organizations  that  engage  in  activities  to 
advance  the  well-being  of  museums 
(defined  as  eligible  under  the  Act)  and 
the  museum  profession.  Such  activities 
include  technical  assistance, 
dissemination  of  information, 
professional  development,  and 
professional  services.  In  addition,  IMS 
included  funding  criteria  in  §  1180.77(k) 
to  further  achieve  this  targeting.  These 
criteria  emphasize  strengthening 
museum  services  and  project  quality. 
IMS  believes  this  definition  to  be 
consistent  with  the  statute.  IMS  will 
monitor  the  administration  of  the 
program  to  ensure  that  the  funding 
criteria  are  adequate  to  carry  out  the 
statutory  purpose.  At  this  time,  a  change 
in  the  regulations  does  not  appear  to  be 
necessary  or  appropriate. 

(5)  Limitation  on  funds  available 
under  the  program  for  fiscal  year  1988. 

A  number  of  commenters  objected  to  the 
limitation  of  $100,000  on  the  funds 
available  for  fiscal  year  1983,  set  forth  in 
§  1180.77(g)  of  the  regulations.  The 
limitation  is  based  on  the  language  in 
section  206(b)  of  the  statute  that 
authorizes  funding  only  to  the  extent 
provided  in  appropriations  acts.  The  FY 
1988  appropriation  act  (Pub.  L  No.  100- 
203)  provides  *  *  *  “$100,000  as 
authorized  by  20  U.S.C.  965(b). "  The 
funding  level  reflects  a  statutory 
limitation  not  subject  to  change  by  IMS 
in  regulations. 

Upon  further  review,  IMS  determined 
that  it  is  not  necessary  to  mention  the 
$100,000  level  in  the  regulation.  These 
regulations  are  designed  to  cover  more 
than  one  year,  and  appropriations  may 
vary  from  year-to-year.  Each  year’s 
appropriation  level  will  be  publicized 
when  applications  tire  made  available. 
Relevant  clarifying  language  has  been 
provided  in  the  regulation. 

(8)  Matching.  A  number  of 
commenters  called  for  greater  flexibility 
in  the  matching  requirement  contained 
in  S  1180.77(h)  of  the  regulations.  This 
regulatory  provision  is  based  upon 
section  206(c)  of  the  Museum  Services 
Act  which  provides: 

Grants,  contracts,  and  cooperative 
agreements  under  this  section  for  any  fiscal 
year  may  not  exceed  50  per  centum  of  the 
cost  of  the  program  for  which  the  grant  or 
financial  assistance  is  made,  except  that  no 
more  than  20  per  centum  of  the  funds 
available  under  this  section  for  any  fiscal 
year  may  be  available  for  grants  or  financial 
assistance  in  such  a  fiscal  year  without 
regard  to  such  limitation. 


The  regulatory  provision  gives 
flexibility  to  IMS  in  applying  the 
matching  requirements.  The  last 
sentence  of  the  regulatory  provision 
provides: 

In  exceptional  circumstances  applicable  to 
a  particular  applicant  the  Director,  upon 
consultation  with  the  Board,  may  waive  the 
matching  requirement  pursuant  to  section 
206(c)  of  the  Act 

C.  Comments  on  Other  Provisions 

(1)  Single  application  from  an 
organization.  A  number  of  commenters 
objected  to  following  requirement 
contained  in  the  proposed  regulations: 

An  applicant  may  submit  only  one 
application  with  respect  to  each  deadline. 

In  view  of  the  limited  purpose  of  the 
program  and  the  limited  binds  available, 
IMS  believes  that  this  provision  will 
promote  the  effective  administration  of 
the  program. 

(2)  Documentation  of  needs.  A  number 
of  commenters  called  for  more 
documentation  of  needs  by 
organizations  applying  for  assistance. 
Section  1180.77(k)(3)  of  the  proposed 
regulations  makes  such  documentation  a 
factor  in  application  review.  IMS 
believes  that  this  provision  is  responsive 
to  the  comment.  Applicants  can  be 
expected  to  respond  to  it  in  preparing 
their  applications.  IMS  will  review  the 
need  for  more  explicit  language  once  the 
program  is  implemented. 

(3)  Clarification  regarding  award 
amount  One  commenter  called  for 
clarification  of  the  description  of  the 
amount  which  an  applicant  might  expect 
to  receive.  The  proposed  regulations 
were  designed  in  §  1180.77(g)  to  indicate 
that,  while  the  upward  limit  on  the 
program  was  $100,000,  IMS  expected  to 
award  contracts  or  cooperative 
agreements  of  no  more  than  $50,000  to  a 
single  organization.  The  provision  was 
intended  to  guide  applicants  in 
developing  their  applications. 

Upon  review,  IMS  determined  that  it 
is  not  necessary  to  mention  award  limits 
in  the  regulations.  Award  amounts  may 
fluctuate  from  year-to-year,  due  to 
changes  in  the  total  appropriation  and  in 
the  types  of  projects  funded.  Guidance 
on  probable  award  amounts  will  be 
provided  in  each  year's  application 
materials.  Relevant  clarifying  language 
has  been  provided  in  the  regulation. 

(4)  Commencement  of  one-year 
duration  period.  A  number  of  commenters 
expressed  the  view  that  the  one  year 
project  period  should  begin  with  the 
date  of  the  award.  IMS  agrees  and  has 
made  a  clarifying  change  to  the 
application  guidelines  and  regulations. 
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(5)  Technical  changes.  A  technical 
change  has  been  made  in  §  1180.77(d), 
by  the  addition  of  a  new  subparagraph 
(3),  in  order  to  ensure  that  assistance  is 
not  made  available  under  the 
professional  museum  organization 
program  to  organizations  that  could 
quality  for  assistance  under  other 
programs  administered  by  IMS  for 
which  museums  are  eligible.  The 
Institute  believes  that  this  clarification 
is  needed  in  order  to  be  certain  that  the 
program  is  carried  out  in  accord  with  its 
legislative  intent,  to  enhance  museum 
services  by  assisting  organizations  that 
were  comprised  of  museums  or  museum 
professionals  but  were  otherwise 
ineligible  for  assistance  under  the  Act 
because  they  were  not  themselves 
museums. 

Other  editorial  and  non-substantive 
technical  changes  have  been  made. 

(8)  Executive  Order  12291.  These 
regulations  have  been  reviewed  in 
accordance  with  Executive  Order  12291. 
They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

(7)  Regulatory  Flexibility  Act 
Certification,  lie  Director  certifies  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

To  the  extent  that  these  proposed 
regulations  affect  States  and  State 
agencies,  they  will  not  have  an  impact 
on  small  entities  because  States  and 
State  agencies  are  not  considered  under 
the  Regulatory  Flexibility  Act. 

These  regulations  will  affect  certain 
organizations  receiving  Federal  financial 
assistance  under  the  Museum  Services 
Act  However,  they  will  not  have  a 
significant  economic  impact  on  the  small 
entities  affected  because  they  do  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision. 

List  of  Subjects  in  45  CFR  Part  1180 

Museums,  National  boards. 

Dated:  August  10, 1888. 

PART  1180— [AMENDED) 

1.  The  authority  citation  for  45  CFR 
Part  1180  continues  to  read  as  follows: 

Authority:  20  U.S.C.  961  et  seq. 

Part  1180  of  Title  45  CFR  is  amended 
by  adding  a  new  Subpart  E  consisting  of 
§  1180.77  to  read  as  follows: 


Subpart  E— Assistance  To 
Professional  Museum  Organizations 

§1180.77  Contracts  and  cooperative 
agreements  with  professional  museum 
organizations. 

(a)  Scope.  The  guidelines  and 
standards  in  this  section  apply  to  all 
aspects  of  the  Institute's  program  to 
provide  financial  assistance,  through 
contracts  and  cooperative  agreements, 
to  professional  museum  organizations 
for  the  carrying  out  of  certain  projects 
pursuant  to  section  206(b)  of  the  Act. 

(b)  Definitions.  For  the  purposes  of 
this  subpart,  the  term  "professional 
museum  organization”  means  a  private, 
non-profit  professional  museum 
services-related  organization, 
institution,  or  association  which  engages 
in  activities  designed  to  advance  the 
well-being  of  museums  eligible  for 
assistance  under  this  part  and  the 
museum  profession  through  such 
activities  as  technical  assistance, 
dissemination  of  information, 
professional  development  activities,  and 
professional  services. 

(c)  Applicability  of  other  regulations. 
The  following  IMS  regulations  apply  to 
assistance  under  this  subpart: 

(1)  Section  1180.3:  §  1180.4;  and 
§  1180.5(e)  of  Subpart  A  and 

(2)  Sections  1180.30-1180.33  and 

§  §  1180.38-1180.39  of  Subpart  B;  and 

(3)  Section  1180.44,  §  1180.46  and 
§  §  1180.51-1180.59  of  Subpart  C. 

(d)  Applicants.  (1)  A  professional 
museum  organization  may  apply  for 
assistance  through  a  contract  or 
cooperative  agreement  under  this 
subpart. 

(2)  A  professional  museum 
organization  that  serves  museums  or 
museum  professionals  at  the  national, 
regional,  state,  or  local  level  may  apply. 

(3)  An  entity  eligible  for  assistance 
under  other  subparts  of  this  Part  1180 
may  not  apply. 

(e)  Types  of  projects.  The  Institute 
considers  applications  under  this 
subpart  to  carry  out  projects  designed  to 
strengthen  museum  services  such  as: 

(1)  Programs  to  educate  professionals 
in  improved  or  innovative  standards  of 
museum  operations  or  other  matters 
relating  to  museum  management; 

(2)  Research  or  surveys  to  determine 
effective  and  innovative  methods  to 
provide  museum  services  or  conduct 
operations; 

(3)  Projects  to  investigate  the 
feasibility  of  cooperative  methods  for 
the  carrying  out  by  museums  of 
management,  storage,  and  information 
gathering  and  sharing,  or  other  museum 
functions;  or 


(4)  Research  projects  to  help  museums 
and  museum  associations  serve  their 
publics  more  effectively. 

(f)  Limitation.  No  financial  assistance 
may  be  provided  under  this  subpart  to 
pay  for  the  operational  expenses  of  any 
professional  museum  organization. 

(g)  Amount  of  contract  or  cooperative 
agreement.  The  amount  of  contracts  or 
cooperative  agreements  shall  be  subject 
to  the  availability  of  appropriations. 
Guidance  on  probable  award  ranges 
will  be  provided  with  application 
materials  each  year. 

(h)  Matching.  A  contract  or 
cooperative  agreement  under  this 
subpart  for  any  fiscal  year  may  not 
normally  exceed  50  per  centum  of  the 
cost  of  the  project  for  which  the  contract 
or  cooperative  agreement  is  made.  In 
exceptional  circumstances  applicable  to 
a  particular  applicant,  the  Director,  upon 
consultation  with  the  Board,  may  waive 
this  requirement  pursuant  to  section 
206(c)  of  the  Act. 

(i)  Application  requirements.  (1)  An 
applicant  under  this  subpart  must 
submit  an  application  in  such  time  and 
such  manner,  and  containing  such 
information,  as  requested  by  the 
Institute. 

(2)  An  applicant  must  submit  with  its 
application  its  financial  statements  for 
the  two  most  recent  fiscal  years  for 
which  information  is  available.  For 
applications  requesting  in  excess  of 
$20,000,  the  Institute  requests  that  one  of 
those  statements  be  audited. 

(j)  Procedures  for  review  of 
applications.  To  evaluate  applications 
and  determine  the  amount  of  their 
awards,  the  Institute  rates  competitive 
applications  under  the  applicable 
criteria  stated  in  paragraph  (k). 
Normally,  these  applications  are 
evaluated  by  field  reviewers,  panels  of 
experts,  or  both.  The  Director  may  also 
use  technical  experts  in  the  review  of 
applications.  Final  determinations  as  to 
the  award  of  contracts  or  cooperative 
agreements  are  made  by  the  Director 
after  consultation  with  the  Board  with 
respect  to  policy  matters. 

(k)  Criteria.  This  paragraph  sets  forth 
the  criteria  that  the  Institute  uses  in 
evaluating  and  reviewing  applications 
for  contracts  or  cooperative  agreements 
under  this  subpart.  Panelists  and  field 
reviewers  are  instructed  to  use  only 
these  criteria  in  the  evaluation  and 
review  of  these  applications: 

(l)  To  what  extent  is  the  project  likely 
to  strengthen  museum  services? 

(2)  To  what  extent  does  the  project 
hold  promise  of  exploring  or  developing 
effective  and  innovative  solutions  to 
problems  affecting  the  provision  of 
museum  services  or  operations? 
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(3)  Has  the  need  for  the  project  been 
adequately  documented? 

(4)  What  is  the  quality  of  the  project 
design? 

(5)  Does  the  project  have  an  adequate 
budget  to  achieve  its  purpose? 

(6)  What  are  the  qualifications  of  the 
personnel  the  applicant  plans  to  utilize 
in  the  project? 

(7)  What  are  the  anticipated  long-term 
benefits  of  the  project? 

(l)  Duration.  No  financial  assistance 
may  be  provided  under  this  subpart  for 
any  project  for  a  period  in  excess  of  one 
year.  The  one  year  period  begins  with 
the  date  that  the  project  is  scheduled  to 
commence  under  the  applicable  contract 
or  cooperative  agreement. 

(m)  Limitation  on  number  of 
applications.  An  applicant  may  submit 
only  one  application  with  respect  to 
each  deadline. 

Lois  Burke  Shepard, 

Director,  Institute  of  Museum  Services. 
(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 

(20  U.S.C.  Sec.  961-68) 

[FR  Doc.  88-18558  Filed  8-17-88;  8:45  am 
BILLING  CODE  7036-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-302;  RM-5698] 

Radio  Broadcasting  Services;  Palm 
Springs,  CA 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  263B1  for  Channel  265A  at 
Palm  Springs,  California,  and  modifies 
the  Class  A  license  of  KPSI  Radio 
Corporation  for  Station  KPSI(FM),  as 
requested,  to  specify  operation  on  the 
higher  class  channel,  thereby  providing 
that  community  with  an  additional  wide 
coverage  area  FM  service.  Reference 
coordinates  for  Channel  263B1  at  Palm 
Springs  are  33-56-53  and  116-24-31. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-302, 
adopted  July  6, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
allotments  for  California,  in  the  entry  for 
Palm  Springs  is  amended  by  removing 
Channel  265A  and  adding  Channel 
263B1. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-18755  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-376;  RM-5839  and  RM- 
6154] 

Radio  Broadcasting  Services;  Dalton 
and  Rockmart,  GA 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
283 A  to  Dalton,  Georgia  as  a  first  FM 
service,  at  the  request  of  Calvin  R. 
Means,  at  coordinates  34-4G-51  and  84- 
53-30.  Additionally,  in  response  to  a 
counterproposal  filed  in  this  proceeding, 
Channel  296C2  is  substituted  for 
Channel  2S6A  at  Rockmart,  Georgia,  and 
the  license  for  Station  WZOT(FM) 
modified  accordingly,  at  the  request  of 
the  licensee,  Broadcast  Investment 
Associates,  Inc.  Coordinates  for 
Channel  296C2  are  34-14-47  and  84-59- 
18.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  23, 1988;  the 
window  period  for  filing  applications  on 
Channel  283A  at  Dalton  will  open  on 
September  26, 1988,  and  close  on 
October  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-376, 
adopted  July  12, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors. 
International  Transcription  Service, 

(202)  657-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Georgia  (1) 
Channel  283A  is  added  at  Dalton,  and 
(2)  Channel  296C2  is  added  at  Rockmart, 
and  Channel  296A  removed. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-18758  Filed  8-17-88;  8:45  a.m.) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-50;  RM-6105] 

Radio  Broadcasting  Services 
Ontonagon,  Ml 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  FM 
Channel  266C2  to  Ontonagon,  Michigan, 
and  modifies  the  license  of  Station 
WONT(FM),  Channel  252A,  to  specify 
operation  on  Channel  266C2.  This  action 
is  taken  in  response  to  a  petition  filed  by 
Ontonagon  County  Broadcasting,  Inc., 
licensee  of  Station  WONT(FM). 
Comments  v/ere  filed  by  the  petitioner. 
No  other  comments  were  received. 
Canadian  concurrence  has  been 
obtained  for  the  allotment  of  Channel 
266C2  at  Ontonagon.  The  coordinates 
for  Channel  263C2  are  46-44-49  and  89- 
11-27.  With  this  action,  this  proceeding 
is  terminated. 

dates:  Effective  September  23, 1988. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  86-50, 
adopted  July  12, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  in  the  entry  of 
Ontonagon,  Michigan,  by  removing 
Channel  252A  and  adding  Channel 
266C2. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18757  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  88-79;  RM-6058] 

Radio  Broadcasting  Services;  luka,  MS 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  285C2  for  Channel  285A  at 
luka,  Mississippi,  in  response  to  a 
petition  hied  by  Segars 
Communications,  Inc.  In  accordance 
with  S  1.420(g)  of  the  Commission’s 
Rules,  we  have  also  modified  the  license 
for  Station  WTDB,  luka,  to  specify 
operation  on  Channel  285C2  in  lieu  of 
Channel  285A  with  a  site  restriction  8.8 
kilometers  northwest  of  the  community. 
The  coordinates  used  for  Channel  285C2 
are  34-50-17  and  88-16-56.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  23, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  88-79, 
adopted  July  12, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202  [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  deleting  Channel  285A  and 
adding  Channel  285C2  at  luka. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-18758  Filed  8-17-88;  8:45  am] 
BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-347;  RM-5891] 

Radio  Broadcasting  Services;  Bastrop 
and  Burnet,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  296C2  for  Channel  296A  at 
Bastrop,  Texas,  and  modifies  the  license 
of  Station  KSSR(FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Central  Texas  Broadcasters, 
Inc.,  as  that  community’s  first  wide 
coverage  area  FM  service.  The 
petitioner’s  proposed  site  is  located  22.9 
kilometers  (14.2  miles)  west  of  the 
community,  at  coordinates  30-02-30  and 
97-32-12.  This  action  also  substitutes 
Channel  295A  for  Channel  298A  at 
Burnet,  Texas  and  modifies  the  license 
of  Station  KHLB-FM  to  specify 
operation  accordingly,  in  order  to 
accomplish  the  Bastrop  substitution. 
Channel  295A  at  Burnet  requires  a  site 


restriction  of  6.7  kilometers  (4.2  miles) 
west  of  that  community,  at  coordinates 
30-44-15  and  98-17-39.  Mexican 
concurrence  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-347, 
adopted  June  20, 1988,  and  released 
August  11, 1988.  This  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
removing  Channel  296A  and  adding 
Channel  296C2  for  Bastrop;  and 
removing  Channel  296A  and  adding 
Channel  295A  for  Burnet. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-18759  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-258;  RM-579S] 

Raoio  Broadcasting  Services;  New 
London  and  Merrill,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

Summary:  This  document  substitutes 
Channel  228C2  for  Channel  228A  at  New 
London,  Wisconsin  and  modifies  the 
license  of  Station  WNBK(FM)  to  specify 
operation  on  the  higher  class  co¬ 
channel,  as  requested  by  Goetz 
Communications  Corporation.  This 
document  also  substitutes  Channel  281A 
for  Channel  228A  at  Merrill,  Wisconsin 
and  modifies  the  license  of  Station 
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WMZK(FM)  to  specify  operation  on  the 
new  frequency  in  order  to  accommodate 
the  New  London  substitution.  Channel 
228C2  at  New  London  requires  a  site 
restriction  of  17  kilometers  (10.6  miles) 
northeast  of  the  community.  The 
proposed  site  coordinates  are  44-30-51 
and  88-36-53.  Canadian  government  has 
concurred  to  the  channel  changes  at 
Merrill.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  September  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-258, 
adopted  July  8, 1988,  and  released 
August  11, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors. 
International  Transcription  Service, 

(202)  857-3800, 2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended,  under 
Wisconsin,  adding  Channel  281A  and 
removing  Channel  228A  under  Merrill; 
and  by  adding  Channel  228C2  and 
removing  Channel  228A  under  New 
London. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  83-18700  Filed  8-17-88;  8:45  am) 
BILUMQ  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1150 

[Ex  Parte  No.  392;  Sub-No.  1] 

Class  Exemption  for  the  Acquisition 
and  Operation  of  Rail  Lines  Under  49 
U.S.C.  10901 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule;  modification  of 
existing  rules. 


summary:  The  Commission  is  clarifying 
its  regulations  governing  certain  exempt 
acquisitions  and  operations  under  49 
U.S.C.  10901  by  modifying  49  CFR  Part 
1150  to  reflect  the  fact  that  only  shippers 
located  on  the  transferred  line  must  be 
served  with  an  applicant’s  notice  of 
intent  to  file  a  notice  of  exemption.  This 
should  eliminate  any  confusion  as  to 
which  shippers  must  be  notified  of  a 
change  in  ownership  and  operation. 

DATE:  This  action  will  be  effective 
August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION:  In  Ex 

parte  No.  392  (Sub-No.  1),  Class 
Exemption — Acq.  &  Oper.  ofR.  Lines 
Under  49  U.S.C.  10901,  4 1.C.C.2d  309, 
served  February  29, 1988.  we  adopted 
revised  rules  at  49  CFR  Part  1150, 

Subpart  D,  governing  certain  exempt 
acquisitions  and  operations  under  49 
U.S.C.  10901.  Specifically,  to  provide 
affected  parties  in  “larger”  transactions 
with  increased  notice  and  information, 
we  adopted  revised  rules  establishing  a 
separate  procedure  to  be  used  in 
transactions  creating  new  Class  I  and  II 
rail  carriers.  The  new  procedure 
includes  a  pre-filing  period  of  at  least  14 
days  initiated  by  applicant’s  service  on 
specified  parties,  including  certain 
shippers  on  the  line,  of  a  notice  of  intent 
to  file  a  notice  of  exemption,  a  post¬ 
filing  period  of  at  least  21  days,  and 
expanded  data  requirements.  The  rules 
were  published  in  the  Federal  Register 
on  February  29, 1988  at  53  FR  5981  and 
became  effective  on  March  30, 1988. 

By  separate  decision,  we  are  denying 
a  petition  filed  by  Patrick  W.  Simmons, 
Illinois  Legislative  Director  for  United 
Transportation  Union,  seeking 
reopening  of  our  prior  decision  for 
further  revision  of  the  rules.  However, 
with  regard  to  the  issue  raised  by  Mr. 
Simmons  as  to  which  shippers  using  the 
line  must  be  served  with  the  notice  of 
intent,  we  are  clarifying  our  rules  at  49 
CFR  1150.35(c)(4)  to  make  clear  that 
only  shippers  or  receivers  of  freight 
actually  located  on  the  line  must  be 
served  with  the  notice  of  intent.  To 
eliminate  any  confusion  regarding  notice 
to  shippers,  the  Commission  is  now 
revising  that  regulation  in  the  manner 
described  below. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  pruchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  metropolitan 
area),  (assistance  for  the  hearing 


impaired  is  available  through  TTD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters. 

This  action  does  not  affect 
significantly  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1150 

Administrative  practice  and 
procedure,  Railroads. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321, 10901  and 
10505,  and  5  U.S.C.  553  and  559 
Decided:  August  1, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Commissioners  Simmons  and  Lamboley 
dissented  with  separate  expressions. 

Noreta  R.  McGee, 

Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  Part  1150  is  amended  as 
follows: 

PART  1150— CERTIFICATE  TO 
CONSTRUCT,  ACQUIRE  OR  OPERATE 
RAILROAD  UNES 

1.  The  authority  citation  for  49  CFR 
Part  1150  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10901  and  10505; 
5  U.S.C.  553  and  559. 

2.  Section  1150.35  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  1 1 50.35  Procedures  and  relevant 
dates — transactions  that  Involve  creation 
of  Class  I  or  Class  II  carriers. 

***** 

(c)  *  *  * 

(4)  Shippers  representing  at  least  50 
percent  of  the  volume  of  local  traffic  and 
traffic  originating  or  terminating  on  the 
line(s)  in  the  most  recent  12  months  for 
which  data  is  available  (beginning  with 
the  largest  shipper  and  working  down). 
***** 

[FR  Doc.  68-18717  filed  8-17-88;  8:45  am] 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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action:  Notice  of  record  of  decision. 

summary:  This  notice  makes  available 
to  the  public  the  Record  of  Decision 
(ROD)  on  the  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds.  The  ROD 
was  prepared  in  accordance  with 
National  Environmental  Policy  Act 
(Council  on  Environmental  Quality) 
regulations,  40  CFR  1505.2.  The  ROD 
results  from  recommendations  of  the 
Fish  and  Wildlife  Service  (Service)  to 
the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  Department  of 
Interior,  regarding  a  general  approach  to 
issuance  of  annual  regulations 
permitting  the  sport  hunting  of  migratory 
birds.  This  action  results  from  discharge 
of  responsibilities  delegated  by  the 
Secretary  of  the  Interior  to  the  Service 
Director  to  protect  and  enhance 
migratory  bird  populations  under  The 
Migratory  Bird  Treaty  Act,  as  amended 
(16  U.S.C.  703  et  seq.;  40  Stat.  755).  The 
ROD  is  based  primarily  on  information 
contained  in  "Hie  Final  Supplemental 
Environmental  Impact  Statement: 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (SEIS  88).  This 
document  was  filed  with  the 
Environmental  Protection  Agency  on 
June  9, 1988,  and  announced  by  them  on 
June  17, 1988,  (53  FR  22727)  and 
independently  by  the  Service  on  June  16, 
1988,  (53  FR  22582).  Comments  received 
from  the  public  review  of  the  draft  of 
SEIS  88,  other  available  scientific  and 
technical  data,  and  the  currently 
diminished  status  of  many  populations 
of  migratory  birds,  especially  ducks, 
have  also  influenced  the  ROD.  The  ROD 
selects  Alternative  2  of  SEIS  88  as  the 
best  alternative,  i.e.,  framework 
regulations  (e.g.,  season  lengths,  daily 
bag  limits)  will  be  stabilized  for  short 
periods  of  years,  and  use  of  special 
regulations  (e.g.,  bonus  bags,  early 
seasons)  will  be  subject  to  greater 
scrutiny  and  control. 
date:  The  decision  is  effective  on 
August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  (202-254-3207). 

SUPPLEMENTARY  INFORMATION:  The  ROD 
follows:  Regulations  permitting  the  sport 
hunting  of  migratory  birds  have  been 
promulgated  annually  since  1918  when 
the  Migratory  Bird  Treaty  Act  went  into 
effect.  The  annual  regulations,  per  se, 
are  explicit.  Steps  leading  to  their 
promulgation  are  well  defined,  the 
process  being  prescribed  by  statute, 
regulation,  and  executive  order,  and 


being  strongly  influenced  by 
phenological  events.  However,  the 
promulgation  of  annual  regulations  has 
occurred  largely  without  a  basic 
underlying  approach  being  formally 
established  and  elaborated.  This  is  not 
to  say  that  annual  regulations  have  been 
promulgated  capriciously  or  without 
thought,  but  rather  that  they  have  not 
had  die  benefit  of  guidance  from  a 
formally  established  approach,  one  that 
reflects  philosophy,  policy  and  intent, 
and  one  that  has  been  developed  in 
concert  with  states  and  other  interested 
parties,  and  acknowledged  by  them. 

Prior  to  1980,  a  de  facto  approach  to 
annual  regulations  existed  with 
regulations  being  adjusted  annually  to 
varying  degrees  in  an  attempt  to  alter 
the  annual  harvest  to  correspond  with 
the  anticipated  size  of  migratory  bird 
populations.  Regulations  generally  were 
liberalized  when  populations  increased 
and  were  restricted  when  they 
decreased.  The  1980-84  Stabilized 
Regulations  Study  established  an 
experimental  approach  to  issuing  those 
annual  regulations  commonly  referred  to 
as  “framework  regulations,”  i.e.,  season 
lengths  and  daily  bag  limits  were  not 
changed  during  that  period.  The  study 
produced  valuable  results.  However,  the 
final  report  was  technical  in  nature  and 
not  intended  to  be  a  policy  document  or 
to  provide  a  forum  for  debating  new 
approaches  to  issuing  annual 
regulations.  Furthermore,  the  study  did 
not  concern  the  other  large,  complex 
portion  of  annual  regulations,  the  so 
called  “special  regulations”  (e.g.,  early 
seasons,  bonus  bags). 

The  1975  Final  Environmental 
Statement  for  the  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FES  75) 
provided  NEPA  compliance  for  annual 
regulations  and  assessed  the  overall 
environmental  impacts  of  them.  FES  75 
affirmed  that  regulations  would  be 
issued  annually  by  the  Service,  but  it  did 
not  step  down  to  proposing  alternative 
approaches  under  which  the  Service 
might  do  so. 

Recognizing  the  need  to  update  FES  75 
and  to  formalize  a  basic  approach  to 
issuing  annual  regulations,  the  Service 
prepared  and  released  SEIS  88.  Two 
approaches  to  issuing  annual  framework 
regulations  were  considered  in  SEIS  88. 
They  were: 

Stabilized  regulations:  Framework 
regulations  would  remain  unchanged  for 
a  specific  period  of  years  barring 
significant  changes  in  migratory  bird 
populations.  This  was  the  approach 
taken  to  issuing  annual  duck  hunting 
regulations  during  the  Stabilized 
Regulations  Study,  1980-84.  In  fact,  it 
has  been  the  customary  approach  to 


issuing  regulations  for  most  other  groups 
of  birds  for  some  time.  Flyway  councils 
and  other  interested  parties  would  be 
consulted  to  establish  levels  at  which 
regulations  would  be  stabilized,  to 
establish  population  levels  at  which 
departures  from  stabilized  regulations 
would  occur,  and  to  determine 
appropriate  actions  after  such 
occurrences.  Population  data  would 
continue  to  be  gathered  and  reviewed 
annually  through  the  established  public 
process. 

Annually  adjusted  regulations: 
Framework  regulations  would  be  subject 
to  change  annually  in  response  to 
population  changes  and  management 
goals.  Regulations  would  be  liberalized 
when  population  changes  were  positive 
and  restricted  when  negative.  This 
approach  would  be  similar  to 
approaches  taken  in  issuing  duck 
hunting  regulations  prior  to  1980. 

Three  approaches  to  promulgating 
annual  special  regulations  were 
considered  also: 

Expanded  use  of  special  regulations: 
The  development  of  new  special 
regulations  and  harvest  strategies,  and 
the  expansion  of  existing  regulations, 
would  continue  as  in  recent  years. 

Conr oiled  use  of  special  regulations: 
Development  of  new  special  regulations 
and  harvest  strategies,  and  expansion  of 
existing  regulations  would  be  subject  to 
advance  planning  and  feasibility 
assessment,  and  to  stricter 
experimentation  and  evaluation  than  in 
the  past.  Use  of  existing  special 
regulations  would  be  re-evaluated 
periodically. 

Reduced  use  of  special  regulations: 
Existing  special  regulations  and  harvest 
strategies  would  be  evaluated  with  the 
objective  of  eliminating  those  lacking  a 
strong  biological  justification.  Unless 
special  regulations  and  experimental 
harvest  strategies  could  be 
demonstrated  not  to  be  detrimental, 
they  would  not  be  accorded  operational 
status.  Six  combinations  of  above 
approaches  were  possible  and  were 
presented  as  the  alternatives  of  SEIS  88: 

Alternative  1:  Stabilized  regulations 
with  expanded  use  of  special 
regulations. 

Alternative  2:  Stabilized  regulations 
with  controlled  use  of  special 
regulations.  This  was  presented  as  the 
Service’s  preferred  alternative. 

Alternative  3:  Stabilized  regulations 
with  reduced  use  of  special  regulations. 

Alternative  4:  Annually  adjusted 
regulations  with  expanded  use  of 
special  regulations.  This  was  the  No 
Change  (No  Action)  alternative. 
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Alternative  5:  Annually  adjusted 
regulations  with  controlled  use  of 
special  regulations. 

Alternative  6:  Annually  adjusted 
regulations  with  reduced  use  of  special 
regulations. 

For  the  following  reasons  I  have 
decided  to  implement  Alternative  2, 
stabilized  framework  regulations  with 
controlled  use  of  special  regulations,  as 
the  Service’s  basic  approach  to  issuing 
annual  regulations  permitting  the  sport 
hunting  of  migratory  birds: 

1.  Alternative  2  represents  a  more 
conservative,  cautionary  approach  to 
issuing  annual  regulations  than  does  the 
No  Action  (No  Charge)  alternative 
(Alternative  4).  Such  an  approach  is 
advisable  in  view  of  the  diminished 
status  of  many  migratory  bird 
populations. 

2.  Alternative  2  will  provide  a  sound 
basis  for  cooperative  long-term 
management  of  migratory  bird  harvests. 
States  and  other  interested  parties  will 
participate  with  the  Service  in 
developing  appropriate  levels  of 
regulatory  stability  and  criteria  for 
departure. 

3.  Alternative  2  provides  optimal 
flexibility  in  the  use  of  special 
regulations.  Improved  control  over 
special  regulations  will  be  effected 
without  regulations  being  unnecessarily 
restrictive  of  harvest  opportunity,  and 
unavailable  when  needed  as  harvest 
management  tools. 

4.  Alternative  2  will:  Result  in  simpler, 
better  understood  regulations;  facilitate 
advanced  planning  by  wildlife  agencies, 
hunters,  and  those  providing  goods  and 
services  to  hunters;  and  reduce 
administrative  burdens  and  costs  to 
wildlife  agencies. 

5.  Alternative  2,  by  stabilizing 
framework  regulations  and  providing 
greater  control  and  scrutiny  of  special 
regulations,  will  facilitate  a  better 
understanding  of  regulatory  effects  on 
harvests  and  migratory  bird  populations. 

6.  Those  alternatives  incorporating 
annually  adjusted  framework 
regulations  (Alternatives  4,  5,  and  6) 
lack  the  important  advantages  of 
stabilized  framework  regulations  as 
stated  in  reasons  2-5. 

7.  Those  alternatives  incorporating 
expanded  use  of  special  regulations 
(Alternatives  1  and  4)  would  not  provide 
adequate  protection  of  migratory  bird 
populations  that  are  at  low  levels. 

8.  Those  alternatives  incorporating 
reduced  use  of  special  regulations 
(Alternatives  3  and  6),  with  its 
underlying  objective  of  eliminating  all 
but  conclusively  and  scientifically 
justified  special  regulations,  would  be 
overly  restrictive.  The  effects  of  many 
special  regulations  are  not  clear.  These 


would  be  eliminated  because  a  negative 
presumption  would  be  applied  in 
inconclusive  cases.  Thus,  even  benign 
relations  might  be  eliminated, 
unnecessarily  reducing  hunting 
opportunities  and  management 
prerogatives. 

9.  Alternative  2  was  favored  by 
parties  commenting  on  SEIS  88. 

Alternative  6  annually  adjusted 
regulations  with  reduced  use  of  special 
regulations,  is  identified  as  the 
environmentally  preferred  alternative 
under  current  conditions.  It  would  afford 
the  greatest  reduction  in  hunting 
opportunity,  thus  leading  to  the  greatest 
reductions  in  harvest.  Alternative  6 
would  also  allow  for  a  faster  recovery 
time  of  populations  at  low  levels. 
However,  the  restrictive  approach  of 
Alternative  6  would  only  be  appropriate 
when  migratory  bird  populations  were 
low  and  in  need  of  additional  protection. 
Such  situations  occur,  witness  the 
present  situation  in  which  many 
populations  are  low,  especially  ducks. 
However,  historically,  such  situations 
have  been  temporary,  with  most 
populations  fluctuating  normally, 
depending  principally  on  habitat 
conditions.  Thus,  Alternative  8  would  be 
appropriate  only  on  a  short-term  basis. 

Alternative  2  will  provide  adequate 
protection  for  migratory  bird 
populations,  even  if  populations  reach 
short-term  low  levels  while  regulations 
are  stable,  because  under  stabilized 
regulations  appropriate  levels  of 
regulation  will  be  established  and 
criteria  for  consideration  of  departure 
from  those  levels  will  be  set.  Annual 
reviews  of  regulations  and  population 
status  will  8 till  occur  under  Alternative 
2;  and,  presumably,  low  population 
levels  will  trigger  consideration  of 
departure  from  the  existing  level  of 
stability.  Emergency  regulatory  actions 
will  still  be  available  to  the  Service  if 
needed  on  a  short-term  basis. 
Alternative  2,  in  short,  allows  the 
Service  to  gain  the  benefits  of 
Alternative  6  when  they  are  needed,  and 
to  avoid  its  disadvantages  when  they 
are  not,  as  they  likely  will  not  be  in  the 
long-term. 

In  summary,  I  have  decided  that 
Alternative  2,  stabilized  framework 
regulations  with  controlled  use  of 
special  regulations  is  the  most  prudent 
and  appropriate  approach  to  issuing 
annual  regulations  permitting  the  sport 
hunting  of  migratory  birds.  It  provides 
adequate  safeguards  to  the  migratory 
bird  resource,  and  it  offers  important 
managerial  and  socioeconomic  benefits. 

Having  satisfied  the  requirements  set 
forth  in  40  CFR  1506.10(a)  and  b(2), 
implementaion  of  my  decision  begins 
immediately  with  publication  of  the 


ROD  in  today’s  Federal  Register.  In 
practice,  implementation  will  occur 
gradually  as  appropriate  levels  of 
regulation,  conditions  for  possible 
departure  from  them,  and  criteria  for 
special  regulations  are  developed.  The 
Service  looks  forward  to  cooperating 
with  states,  flyway  councils  and  other 
interested  parties  in  this  important 
endeavor. 

Date:  August  9, 1988. 

Frank  Dunkel, 

Director,  U.S.  Fish  and  Wildlife  Service. 

[FR  Doc.  88-18728  Filed  8-17-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  80482-8082] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  inseason  adjustment. 

SUMMARY:  NOAA  announces  revised 
quotas  for  coho  salmon  in  commercial 
and  recreational  fisheries  south  of  Cape 
Falcon,  Oregon.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
provisions  of  the  preseason 
announcement  of  the  1988  ocean  salmon 
management  measures,  that  the  coho 
salmon  quota  in  the  recreational  fishery 
south  of  Cape  Falcon,  Oregon,  should  be 
reduced  by  45,000  fish,  and  that  the 
commercial  coho  salmon  quota  should 
be  increased  by  the  same  amount  in  the 
same  area.  This  action  is  necessary  to 
conform  to  the  preseason  announcement 
of  1988  management  measures  and  is 
intended  to  allow  maximum  harvest  of 
ocean  coho  salmon  quotas  established 
for  the  1988  season. 

EFFECTIVE  DATE:  The  inseason 
adjustment  to  commercial  and 
recreational  management  measures  in 
the  exclusive  economic  zone  (EEZ) 
south  of  Cape  Falcon,  Oregon,  is 
effective  at  0001  hours  local  time, 

August  15, 1988.  Comments  on  this 
action  will  be  received  through  August 
30, 1988. 

addresses:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
N.E.,  BIN  C15700,  Seattle,  WA  98115- 
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0070;  or  E.  Charles  Fullerton,  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island,  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140,  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
In  its  preseason  notice  of  1988 
management  measures  (53  FR 16002, 

May  4, 1988),  NOAA  announced  that  the 
overall  recreational  impact  (hooking 
mortality  and  landings)  quota  would  be 
298,400  coho  salmon  from  Cape  Falcon, 
Oregon,  to  the  U.S.-Mexico  border.  The 
commercial  fishery  from  Cape  Falcon  to 
the  U.S.-Mexico  border  would  be 
managed  not  to  exceed  an  impact 
(hooking  mortality  and  landings)  quota 
of  684,700  coho  salmon.  On  or  about 
August  1,  the  Pacific  Fishery 
Management  Council's  Salmon 
Technical  Team  (Team)  would  estimate 
the  number  of  coho  salmon  needed  to 
complete  the  recreational  seasons  south 
of  Cape  Falcon,  and  that  any  portion  of 
the  recreational  quota  not  needed  to 
complete  scheduled  recreational 
seasons  would  be  reallocated  to  the 
commercial  fishery  (53  FR  16010  May  4, 
1988). 

Members  of  the  Team  conferred  on 
August  12  and,  based  on  the  best 
available  information,  projected  that  the 
recreational  fisheries  south  of  Cape 
Falcon  would  harvest  only  253,400  coho 
salmon  during  the  course  of  the  season, 
leaving  45,000  coho  salmon  available  for 
transfer  to  the  commercial  fishery. 

Therefore,  NOAA  issues  this  notice: 
(1)  To  reduce  the  recreational  quota  for 
the  area  south  of  Cape  Falcon  from 
298,400  to  253,400  coho  salmon,  and  (2) 
to  increase  the  commercial  quota  for  the 
area  south  of  Cape  Falcon  from  684,700 
to  729,700  coho  salmon,  effective  at 
midnight,  August  15, 1988.  This  notice 
does  not  apply  to  other  fisheries  which 
may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  before  making  these  adjustments 
to  commercial  and  recreational  quotas 
for  coho  salmon  south  of  Cape  Falcon. 
The  State  of  Oregon  will  manage  the 
commercial  fishery  in  state  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  federal  action. 


Any  delay  in  taking  this  action  could 
likely  result  in  the  premature  attainment 
of  the  commercial  coho  quota  and  the 
unjustified  disruption  of  the  commercial 
salmon  fishing  season  in  the  area. 
Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
August  30, 1988. 

Federal  regulations  at  50  CFR 
661.21(b)(l)(i)  authorize  the  modification 
of  quotas  if  certain  findings  are  made  as 
described  in  the  appendix  to  50  CFR 
Part  661,  Section  III.B.  Accordingly,  the 
Regional  Director  has  determined  this 
inseason  adjustment  is  consistent  with 
fishery  regimes  established  by  the  U.S.- 
Canada  Pacific  Salmon  Commission, 
ocean  escapement  goals,  conservation 
of  the  salmon  resource,  any  adjudicated 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  FMP.  This  inseason 
adjustment  is  based  on  consideration  of 
the  total  allowable  impact  limitation  for 
coho  salmon  south  of  Cape  Falcon, 
Oregon,  the  amount  of  recreational 
catch  of  coho  salmon  and  recreational 
effort  in  the  area  to  date,  the  estimated 
average  daily  catch  per  recreational 
fisherman,  and  the  predicted 
recreational  fishing  effort  for  the  area  to 
the  end  of  the  scheduled  season. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21(b)(l)(i)  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Authority:  (16  U.S.C.  1801  et  seq.) 

Dated:  August  15, 1988. 

Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-18750  Filed  8-15-88;  3:58  pm] 
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50  CFR  Part  661 

[Docket  No.  80482-8082] 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  rescission  of 
scheduled  fishery  opening. 

summary:  NOAA  announces  the 
rescission  of  the  scheduled  August  15, 


1988  opening  of  the  ocean  commercial 
salmon  fishery  for  all  salmon  except 
coho  in  the  exclusive  economic  zone 
(EEZ)  from  Sisters  Rocks  to  Mack  Arch, 
Oregon.  The  Director,  Northwest  Region, 
NMFS  (Regional  Director),  has 
determined  in  consultation  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council],  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW),  and  the  California  Department 
of  Fish  and  Game  (CDFG),  that  the 
commercial  fishery  quota  of  63,000 
chinook  salmon  through  August  31, 1988 
for  the  area  between  Orford  Reef  Red 
Buoy,  Oregon,  and  Horse  Mountain, 
California,  has  been  attained  in  earlier 
fisheries,  and  that  the  scheduled  August 
15  opening  must  be  rescinded.  This 
action  is  necessary  to  conform  to  the 
preseason  announcement  of  1988 
management  measures  and  is  intended 
to  ensure  conservation  of  chinook 
salmon. 

EFFECTIVE  DATE:  Rescission  of  the 
scheduled  opening  of  the  EEZ  from 
Sisters  Rocks  to  Mack  Arch,  Oregon,  to 
commercial  salmon  fishing  is  effective  at 
0001  hours  August  15, 1988.  Comments 
on  this  adjustment  will  be  received 
through  August  30, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  NMFS,  7800  Sand 
Point  Way  NE.,  BIN  C15700,  Seattle,  WA 
98115-0070;  or  E.  Charles  Fullerton, 
Director,  Southwest  Region,  NMFS,  300 
S.  Ferry  Street,  Terminal  Island,  CA 
90731-7415.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140,  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
In  its  preseason  announcement  of  1988 
management  measures  (53  FR  16002, 

May  4, 1988),  NOAA  announced  that  the 
commercial  fishery  in  the  area  between 
Orford  Reef  Red  Buoy,  Oregon,  and 
Horse  Mountain,  California,  would  be 
managed  not  to  exceed  a  quota  of  63,000 
chinook  salmon  through  August  31, 1988. 
Three  fisheries  have  been  conducted  in 
this  area  which,  based  on  the  best 
available  information,  have  taken  a  total 
of  77,400  chinook  salmon  as  outlined 
below: 

(1)  The  commercial  fishery  for  all 
salmon  except  coho  in  the  subarea  from 
Sisters  Rocks  to  Chetco  Point,  Oregon, 
which  closed  in  Federal  waters  on  May 
4, 1988  (53  FR  16415,  May  9, 1988),  had 
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actual  landings  totaling  8,900  chinook 
salmon. 

(2)  The  State  of  California  authorized 
a  special  commercial  fishery  in  State 
waters  (0-3  nautical  miles)  near  Shelter 
Cove  (i.e.,  between  Horse  Mountain  and 
Cape  Vizcaino,  California)  during  May 
which  was  not  accounted  for  when  the 
1988  ocean  salmon  seasons  were 
established.  This  fishery  increased  the 
impacts  on  Klamath  River  fall  chinook 
salmon  above  the  levels  projected  in  the 
preseason  management  measures.  In 
order  to  account  for  these  increased 
impacts,  6,200  fish  were  deducted  from 
the  overall  chinook  quota  as  provided 
by  §  661.20(a)(3). 

(3)  The  commercial  fishery  for  all 
salmon  in  the  subarea  from  Humbug 
Mountain,  Oregon,  to  Punta  Gorda, 
California,  which  closed  in  Federal 
waters  on  June  7, 1988  (53  FR  22000,  June 
13, 1988),  had  actual  landings  totaling 
63,300  chinook  salmon. 

Actual  catches  exceeded  the  overall 
quota  of  63,000  chinook  by  14,400  fish. 
As  announced  in  the  preseason 
management  measures,  a  commercial 
fishery  from  Sisters  Rocks  to  Mack 
Arch,  Oregon,  for  all  salmon  except 
coho  was  scheduled  to  open  the  later  of 
August  15, 1988  or  the  end  of  the  troll 
fishery  from  Humbug  Mountain  to  Punta 
Gorda,  and  continue  through  the  earlier 
of  August  31  or  the  attainment  of  a  7,500 
subarea  chinook  quota.  This  7,500 
subarea  chinook  quota  is  part  of  the 
overall  quota  of  63,000  chinook  salmon 


which  has  been  exceeded.  Therefore,  no 
fish  are  available  to  conduct  this  fishery. 

Federal  regulations  at  §  661.21(a)(1) 
specify  that  “When  a  quota  for  the 
commercial  or  recreational  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached.”  The  closure  of  the  commercial 
fishery  in  the  subarea  between  Humbug 
Mountain,  Oregon,  and  Punta  Gorda, 
California,  on  June  7, 1988  (53  FR  22000, 
June  13, 1988)  in  effect  closed  the  entire 
area  between  Orford  Reef  Red  Buoy, 
California,  and  Horse  Mountain, 
California,  which  is  being  managed  by 
an  overall  chinook  quota.  Further 
evaluation  of  landing  data  resulted  in 
the  finding  that  the  overall  chinook 
quota  has  been  reached,  thus  precluding 
the  scheduled  August  15, 1988  opening 
of  the  commercial  fishery  in  the  subarea 
from  Sisters  Rocks  to  Mack  Arch, 
Oregon. 

Therefore,  NOAA  issues  this  notice  to 
rescind  the  scheduled  opening  of  the 
ocean  commercial  salmon  fishery  for  all 
salmon  except  coho  in  the  EEZ  from 
Sisters  Rocks  to  Mack  Arch,  Oregon, 
effective  at  0001  hours  local  time, 

August  15, 1988.  This  notice  does  not 


apply  to  other  fisheries  which  may  be 
operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Council,  ODFW, 
and  CDFG  regarding  the  rescission  of 
the  scheduled  August  15, 1988  opening 
of  the  commercial  fishery  from  Sisters 
Rocks  to  Mack  Arch,  Oregon.  The  State 
of  Oregon  also  will  rescind  the 
scheduled  opening  of  the  commercial 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  the  effective  date,  through 
August  30, 1988. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21(a)(1)  and  is  in  compliance  with 
E.O. 12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

(16  U.S.C.  1801  etseq.) 

Dated:  August  15, 1988. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  88-18772  Filed  8-15-88;  4:36  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1765 

Telephone  Materials,  Equipment,  and 
Construction — Telephone  Program 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
action:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  proposed  to  add  Part 
1765,  Telephone  Materials,  Equipment, 
and  Construction — Telephone  Program, 
to  7  CFR  Chapter  XVII.  This  new 
subpart  consolidates,  revises,  and 
clarifies  the  policies,  requirements,  and 
procedures  presently  contained  in 
various  REA  publications. 

Part  1765  sets  forth  the  provisions  and 
requirements  of  the  RE  Act  and  the  REA 
administrative  policies,  requirements, 
and  procedures  for  the  procurement  of 
materials  and  equipment  and  the 
construction  of  telecommunication 
facilities  by  REA  telephone  borrowers 
with  REA  loan  funds.  The  primary 
objectives  of  the  proposed  rule  are  to 
update,  consolidate,  clarify,  and  simplify 
REA  policies  and  procedures;  to  lessen 
the  burden  on  borrowers  involved  in 
planning  and  construction  of 
telecommunication  facilities;  and  to 
decrease  the  processing  time  of  related 
documents  by  REA. 

All  borrowers  that  are  parties  to  the 
planning  and  construction  of  borrowers’ 
telecommunication  facilities  and 
systems  will  be  affected  by  this  rule. 
date:  Public  comments  concerning  this 
proposed  rule  must  be  received  by  REA 
no  later  than  September  19, 1988. 
ADDRESS:  Comments  may  be  mailed  to 
William  F.  Albrecht,  Deputy  Assistant 
Administrator — Telephone,  Rural 
Electrification  Administration,  Room 
4056,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  Comments  received  may  be 
inspected  in  Room  4056  between  8:00 
a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  F.  Albrecht.  Deputy  Assistant 


Administrator — Telephone,  Rural 
Electrification  Administration,  Room 
4056,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-9549. 
The  Draft  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  is  available  on 
request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  This  action  will  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets  and, 
therefore,  has  been  determined  to  be 
“not  major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .7  of  an  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  REA,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 


Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015,  Subpart  V  (50  FR 
47034,  November  14, 1985),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

Currently,  the  policies  and 
requirements  for  the  procurement  of 
materials  and  equipment  and  the 
construction  of  telecommunication 
facilities  by  REA  telephone  borrowers 
with  REA  loan  funds  are  contained  in 
numerous  REA  publications  including 
the  following  existing  REA  Bulletins: 

320-15  Equal  Employment  Opportunity  in 
Construction  Financed  with  REA  Loans. 
340-1  Final  Payments  to  Contractors, 
Engineers,  and  Architects — Telephone 
Program. 

340-2  Payments  to  Architects,  Engineers, 
Contractors,  and  Suppliers. 

340-3  Coordination  of  Borrowers'  Activities 
with  Connecting  Systems. 

340-4  Scheduling  of  Work  and  Reporting  of 
Progress. 

344-1  Methods  of  Purchasing  Materials  and 
Equipment  for  Use  on  Systems  of 
Telephone  Borrowers. 

344-3  "Buy  American”  Requirement. 

380-1  Right-of-way  and  Title  Procedures — 
Telephone. 

380- 3  Weekly  Progress  Report  of  Telephone 
Construction  and  Engineering  Services. 

381- 1  Tabulation  of  Bids  for  Contract 
Construction  of  Telephone  Outside  Plant 
Facilities. 

381-2  Telephone  System  Construction 
Contract,  Labor  and  Materials,  REA 
Form  515. 

381-4  Closeout  Documents,  Telephone 
Construction  Contract,  Labor  and 
Materials  (Outside  Plant). 

381-7  Methods  of  Construction  of 

Telephone  Borrowers'  Initial  System 
Outside  Plant  Facilities. 

381-8  Contract  Construction,  Telephone 
Borrowers'  Initial  System  Outside  Plant 
Facilities. 

381-9  Amendments  to  Contracts  for 

Construction  or  Installation  of  Telephone 
Borrowers’  Facilities. 

381-10  Subcontracts  Under  Contracts  for 
Construction  or  Installation  of  Telephone 
Borrowers’  Facilities. 

381-11  Changes  or  Corrections  in  Line 
Construction. 

381- 13  Bidders’  Qualifications. 

383-1  Preparation  of  Telephone  System 

Plans  and  Specifications  for  Construction 
of  Outside  Plant. 

382- 1  Force  Account  Construction, 
Telephone  Borrowers’  Initial  Systems. 
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382- 2  Construction  of  Telephone  System 
Improvements  and  Extensions  by  Work 
Order  or  Contract. 

383- 4  Postloan  Engineering  Design 
Requirements  for  Supplemental  Loans. 

384- 1  Purchasing  and  Installing  Central 
Office  Equipment. 

384-2  Closeout  Documents  for  Central 
Office  Equipment  Contracts. 

384- 3  Central  Office  Equipment  Contracts 
and  Specifications. 

385- 2  Purchasing  and  Installing  Special 
Electronic  Equipment. 

385-3  Closeout  Documents  for  Special 
Equipment  Contracts. 

385-4  Special  Equipment  Contracts  and 
Specifications. 

387-1  Preparation  of  Plans  and 

Specifications  for  Construction  of 
Telephone  Borrowers’  Buildings. 

387-2  Contract  to  Construct  Buildings,  REA 
Form  257. 

387-3  Final  Documents  Required  to  Close 
Out  Construction  of  Buildings,  Telephone 
Program. 

387-4  Presentation  of  Building  Plans  and 
Specifications. 

387-5  Contract  Construction,  Telephone 
Borrowers’  Buildings. 

Many  of  these  are  outdated  and 
contain  conflicting  information.  It  is 
necessary  to  consolidate  the  information 
and  make  it  available  to  the  public  by 
publishing  it  in  the  Federal  Register. 

The  Bulletins  listed  above  contain 
certain  policies,  requirements,  and 
procedures  that  will  be  incorporated 
into  other  CFR  Parts.  When  that  is 
accomplished,  these  Bulletins  will  be 
rescinded. 

Presently  a  term  may  have  different 
meaning  when  used  in  more  than  one 
bulletin.  The  proposed  rule  defines  each 
term  so  that  it  has  the  same  meaning 
throughout. 

A  postloan  review  is  presently 
required  of  the  supporting  data  upon 
which  a  loan  was  based  before 
proceeding  with  detailed  engineering 
and  construction  planning.  The 
proposed  rule  requires  a  preconstruction 
review  of  the  Loan  Design  approved  by 
REA  and  clarifies  the  required  actions  if 
any  significant  changes  have  occurred. 

It  also  clarifies  the  supporting  data  to  be 
submitted  to  obtain  REA  approval  for 
special  types  of  construction. 

Presently  construction  is  classified  as 
“initial  system”  or  “improvements  and 
extensions".  Classification  of 
construction  included  in  supplemental 
loans  has  not  been  well  defined  and 
causes  controversy  as  to  the  required 
method  of  construction  to  be  used.  The 
proposed  rule  classifies  construction  as 
“major”  or  “minor"  depending  on  the 
estimated  cost  of  the  construction 
project,  major  being  over  $100,000  and 
minor  being  $110,000  or  under,  labor  and 
materials.  The  methods  of  construction, 
standards,  specifications,  general 


requirements,  and  construction 
documents  are  more  clearly  defined  and 
their  uses  clarified. 

The  requirements  and  procedures  for 
construction  of  buildings  have  been 
shortened  and  more  clearly  stated. 

The  rapid  changes  in  digital  and 
lightwave  technology  have  rendered  the 
present  policies,  requirements,  and 
procedures  for  providing 
telecommunications  switching  and 
transmission  facilities  quite  inadequate 
to  meet  current  needs  of  the  REA 
telephone  borrowers.  The  proposed  rule 
updates  the  requirements  and 
procedures  by  providing  for  a 
complement  of  spare  parts,  a  software 
license  agreement,  and  a  central  office 
grounding  system  audit  when  procuring 
central  office  and  electronic  equipment. 
The  proposed  rule  provides  for  the 
procurement  of  central  office  equipment 
by  sealed  competitive  bidding  or,  with 
prior  REA  approval,  by  single  source 
negotiation  to  replace  the  present  two- 
step  negotiation  procedure.  The 
proposed  requirements  and  procurement 
methods  for  special  equipment  are 
simplified. 

The  proposed  rule  clarifies  the 
policies  and  procedures  for  major 
construction  of  outside  plant  facilities. 
Construction  may  be  by  sealed 
competitive  bids,  negotiated  bids  up  to 
$200,000,  labor  and  materials  or,  with 
prior  REA  approval,  by  the  borrower’s 
own  forces. 

This  proposed  rule  eliminates  some 
reporting  requirements  and  streamlines 
others,  reducing  the  borrowers’  burden, 
while  permitting  REA  to  maintain  the 
security  of  the  Government’s  loans. 

7  CFR  Part  1765  supersedes  any 
sections  of  REA  Bulletins  with  which  it 
is  in  conflict. 

List  of  Subjects  in  7  CFR  Part  1765 

Loan  programs — communications, 
Telecommunications,  Telephone. 

Therefore,  REA  proposes  to  amend  7 
CFR  Chapter  XVII  by  adding  the 
following  new  Part  1765: 

PART  1765— TELEPHONE  MATERIALS, 
EQUIPMENT  AND  CONSTRUCTION- 
TELEPHONE  PROGRAM 

Subpart  A— General 

Sec. 

1765.1  General. 

1765.2  Definitions. 

1765.3  Preconstruction  review. 

1765.4  Major  and  minor  construction. 

1765.5  Methods  of  major  construction. 

1765.6  Standards,  specifications,  and 
general  requirements. 

1765.7  Plans  and  Specifications  (P&S). 

1765.8  Contract  constmction  procedures. 

1765.9  Subcontracts. 


Sec. 

1765.10  Preconstruction  conference. 

1765.11  Contract  amendments. 

1765.12-1765.14  [Reserved] 

Subpart  B— Construction  of  Buildings 

1765.15  General. 

1765.16  Plans  and  Specifications. 

1765.17  Bidding  procedure. 

1765.18  Contract  amendments. 

1765.19  Force  account  procedures. 

1765.20  Closeout  procedures. 

1765.21-1765.25  [Reserved] 

Subpart  C— Purchase  and  Installation  of 
Central  Office  Equipment 

1765.26  General. 

1765.27  Plans  and  Specifications  (P&S). 

1765.28  Procurement  procedures. 

1765.29  Closeout  documents. 

1765.30-1765.35  [Reserved] 

Subpart  D— Outside  Plant;  Major 
Construction  by  Contract 

1765.36  General. 

1765.37  Plans  and  Specifications  (P&S). 

1765.38  Procurement  procedures. 

1765.39  Closeout  documents. 

1765.40-1765.45  [Reserved] 

Subpart  E— Outside  Plant  Major 
Construction  by  Force  Account 

1765.46-1765.55  [Reserved] 

Subpart  F— Purchase  and  Installation  of 
Special  Equipment 

1765.56  General. 

1765.57  Contracts  and  specifications. 

1765.58  Purchasing  special  equipment. 
1765.59-1765.65  [Reserved] 

Subpart  G— Methods  of  Minor  Construction 

1765.66-1765.80  [Reserved] 

Subpart  H— Construction  Certification 
Program 

1765.81-1765.99  [Reserved] 

Appendix  A — Documents  Required  to 
Closeout  Construction  of  Buildings. 
Appendix  B — Documents  Required  to 
Closeout  Central  Office  Equipment 
Contract. 

Appendix  C — Documents  Required  to 
Closeout  Telephone  Construction 
Contract  REA  Form  515. 

Appendix  D — Step-by-Step  Procedure  for 
Closing  Out  of  Telephone  Construction 
Contract  Labor  and  Materials,  REA  Form 
515. 

Appendix  E — Reserved. 

Appendix  F — Documents  Required  to 

Closeout  Special  Equipment  Contracts. 
Authority:  7  U.S.C.  901  et  seq.,  7  U.S.C.  1921 
et  seq. 

Subpart  A— General 

§  1765.1  General. 

(a)  The  standard  REA  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  contain  provisions  regarding 
procurement  of  materials  and  equipment 
and  construction  of  telecommunication 
facilities  by  telephone  borrowers.  This 
Part  1765  implements  certain  of  the 
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provisions  by  setting  forth  the 
requirements  and  procedures  to  be 
followed  by  borrowers  for  purchasing 
materials  and  equipment  and 
construction  of  telecommunication 
facilities  by  contract  or  force  account.  - 

(b)  The  typical  procedure  followed  in 
constructing  a  project  financed  by  an 
REA  loan  begins  with  the  prospective 
borrower  obtaining  the  necessary 
preloan  engineering  and  developing  a 
complete  loan  application,  including  an 
LD  (see  7  CFR  Part  1749).  If  a  loan  is 
approved  and  all  prerequisites  to 
advance  of  funds  are  satisfied,  the 
borrower  may  proceed  with  the 
purchase  and  installation  of  materials, 
equipment  and  the  construction  of 
telephone  facilities  pursuant  to  this  Part 
1765.  Subpart  A  describes  (1)  REA’s 
general  requirements  with  respect  to 
steps  to  be  taken  after  the  loan  is 
approved  and  before  construction 
begins  (See  §  1765.3),  (2)  REA 
requirements  with  respect  to  methods  of 
construction  (See  §  §  1765.5  and  1765.6), 
(3)  REA  requirements  regarding  sealed 
competitive  bidding  and  negotiated 
bidding  of  construction  contracts  (See 

§  §  1765.6  and  1765.9),  (4)  REA  standards 
for  materials,  equipment,  and 
construction  financed  with  loan  funds 
(See  §  1765.7),  and  (5)  REA  requirements 
for  subcontracts  and  contract 
amendments  covering  construction 
financed  with  loan  funds  (See  §  § 

1765.10  and  1765.12). 

(c)  Each  borrower  is  responsible  for 
the  construction  of  its  facilities  and  for 
the  procurement  of  materials  and 
equipment  which  are  best  suited  to  its 
needs. 

(d)  If  contracts,  P&S,  or  other  methods 
of  procurement  are  subject  to  REA 
approval  pursuant  to  the  provisions  of 
the  loan  contract,  as  implemented  by 
this  part,  REA  will  review  the 
documents  or  proposals  submitted  and 
notify  the  borrower  in  writing  of 
approval  or  disapproval.  REA  may 
withhold  approval  if,  in  REA’s 
judgement: 

(1)  The  P&S  or  contract  will  not 
accomplish  loan  purposes. 

(2)  Provisions  of  the  P&S  or  contract 
will  add  unnecessary  expense  to  the 
project. 

(3)  The  proposal,  method  of 
procurement,  or  P&S  will  not  effectively 
or  efficiently  further  the  extension  or 
improvement  of  telephone  service  in 
rural  areas,  or  if  they  present 
unacceptable  loan  security  risks  to  REA. 

(4)  The  P&S  or  contract  have  been 
modified. 

(e)  The  requirements  and  procedures 
covering  procurement  of  architectural 
and  engineering  services  are  described 
in  7  CFR  Part  1763. 


(f)  Single  copies  of  REA  forms  cited  in 
this  Part  are  available  from 
Administrative  Services  Division,  Rural 
Electrification  Administration,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250-1500.  These  REA 
forms  may  be  reproduced. 

§1765.2  Definitions. 

For  the  purpose  of  this  Part  1765: 
Alternate — A  solicitation  for  a  bid 
adjustment  for  a  specified  deviation 
from  the  Plans  and  Specifications. 

Bid  Guarantee — A  bid  bond  or 
certified  check  required  of  contractors 
bidding  on  construction  work  to  ensure 
that  the  bidder,  if  successful,  will  furnish 
a  satisfactory  performance  bond 
ensuring  completion  of  work. 

Central  Office  Building — The  facility 
housing  the  central  office  equipment. 

Central  Office  Equipment — Switching 
and  signaling  equipment  that  performs 
call  completion  functions  for 
subscribers. 

Closeout  Documents — The  documents 
required  to  certify  satisfactory 
completion  of  all  obligations  under  a 
contract  or  force  account  proposal. 

Construction — Purchase  and 
installation  of  telecommunications 
facilities  in  a  borrower’s  system  using 
loan  funds. 

Contract — The  agreement  between 
the  borrower  and  an  independent 
contractor  covering  the  purchase, 
construction,  or  both  of  telephone 
facilities  to  be  included  in  the 
borrower’s  telephone  system. 

Contract  Construction — Construction 
and  installations  performed  using  an 
REA  contract  form.  See  7  CFR  Part  1762. 

Engineer — Also  means  “architect,” 
where  appropriate. 

FAP  (Force  Account  Proposal) — The 
borrower’s  detailed  plans  submitted  to 
REA  for  force  account  construction. 

Force  Account  Construction — 
Construction  performed  by  the 
borrower’s  employees  under  an  REA 
approved  FAP,  with  the  borrower 
furnishing  all  materials,  equipment,  tools 
and  transporation. 

FRS — REA  Form  481  (OMB  0572- 
0023),  Financial  Requirement  Statement. 

CFR — REA  General  Field 
Representative. 

Installation — The  act  of  setting  up  or 
placing  in  position  equipment  for  service 
or  use  in  the  borrower’s  system. 

Interim  Construction — The  purchase 
of  equipment  or  the  conduct  of 
construction  under  an  REA-approved 
plan  of  interim  financing.  See  7  CFR  Part 
1749. 

Labor  and  Materials — All  the  labor 
and  materials  required  for  construction. 


LD  (Loan  Design) — Supporting  data 
for  a  loan  application.  See  7  CFR  Part 
1749. 

Loan — Any  loan  made  or  guaranteed 
by  REA.  See  7  CFR  Part  1745. 

Loan  Funds — Funds  provided  by  REA 
through  direct  or  guaranteed  loans.  See 
7  CFR  Part  1754. 

Major  Construction — A  telephone 
plant  project  estimated  to  cost  more 
than  $100,000,  including  all  labor  and 
materials. 

Minor  Construction — A  telephone 
plant  project  estimated  to  cost  $100,000 
or  less,  including  all  labor  and  materials. 

Minor  Errors  or  Irregularities — A 
defect  or  variation  in  a  seller’s  bid  that 
is  a  matter  of  form  and  not  of  substance. 
Errors  or  irregularities  are  “minor”  if 
they  can  be  corrected  or  waived  without 
being  prejudicial  to  other  bidders  and 
when  they  do  not  affect  the  price, 
quantity,  quality,  or  timeliness  of 
construction.  Unless  otherwise  noted, 
the  borrower  determines  whether  an 
error  or  irregularity  is  “minor." 

Negotiation — Any  form  of  purchasing 
or  contracting  other  than  sealed 
competitive  bidding.  Any  contract 
awarded  without  using  the  sealed 
competitive  bidding  procedure  is  a 
negotiated  contract. 

Outside  Plant — The  facilities  that 
conduct  electrical  or  optical  signals 
between  the  central  office  and  the 
subscriber’s  network  interface  or 
between  central  offices. 

Performance  Bond — A  surety  bond  on 
a  form  satisfactory  to  REA  guaranteeing 
the  contractor’s  faithful  performance  of 
a  contract. 

P&S  (Plans  and  Specifications) — An 
REA  contract  form,  the  appropriate 
specifications,  and  such  additional 
information  and  documents  needed  to 
provide  a  clear,  accurate,  and  complete 
understanding  of  the  installations  to  be 
made  or  construction  to  be  performed. 

Project — The  construction  or 
installation  described  in  the  P&S. 

Responsive  Bid — A  bid  that  complies 
with  the  requirements  of  the  plans  and 
specifications. 

Sealed  Competitive  Bidding — A 
method  of  contracting  that  employs 
sealed  competitive  bids,  public  opening 
of  bids,  and  award  of  the  contract  to  the 
bidder  submitting  the  lowest  responsive 
bid.  See  §  1765.8. 

Single  Source  Negotiation — 
Negotiating  with  a  single  source 
(contractor  or  seller). 

Special  Equipment — Equipment  used 
primarily  for  the  transmission  and 
enhancement  of  voice,  data,  carrier, 
radio  and  light  signals,  and  other 
equipment  and  facilities,  including 
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incidental  cable  and  other  transmission 
equipment. 

Subcontract — A  secondary  contract 
undertaking  some  of  the  obligations  of  a 
primary  contract.  Under  all  REA  forms 
of  contract,  the  primary  contractor  bears 
full  responsibility  for  the  performance  of 
the  subcontractor. 

Unbalanced  Bid— A  bid  that  contains 
disproportionate  prices  between  labor 
and  materials  or  between  various 
construction  units. 

Work  Order  Construction — Minor 
construction  performed  by  the 
borrower’s  employees,  pursuant  to  its 
work  order  procedure,  with  the 
borrower  furnishing  all  materials, 
equipment,  tools,  and  transportation. 

§  1765.3  Preconstruction  review. 

(a)  Prior  REA  approval  must  be 
obtained  for  any  construction  that  does 
not  conform  to  the  approved  LX),  such  as 
construction  of  extensions  to  serve 
subscribers  in  areas  not  included  in  the 
LX)  (See  7  CFR  Part  1749)  or  conform  to 
REA  standards  and  specifications.  To 
obtain  approval,  the  borrower  shall 
submit  a  written  proposal  containing: 

(1)  A  description  of  the  work, 
indicating  any  deviations  from  the 
approved  LX)  or  REA  standards  and 
specifications. 

(2)  An  engineering  study  covering  the 
deviations  if  there  are  changes  in  the 
design. 

(3)  A  cost  estimate  for  labor, 
engineering,  materials,  and  overheads. 

(b)  Before  any  construction,  including 
interim  construction,  is  initiated,  the 
GRF  shall  meet  with  the  borrower  to 
review  the  LD  to  determine  if  any 
significant  changes  have  occurred  since 
its  approval  by  REA.  It  is  important  that 
the  design  and  construction  of  the 
proposed  facilities  be  based  on  the 
latest  information  on  subscriber  needs. 

(c)  If  the  borrower  and  GFR  agree  that 
there  have  been  no  significant  changes, 
the  borrower  may  proceed. 

(d)  If  the  borrower  and  GFR  agree  that 
the  data  is  no  longer  satisfactory,  the 
borrower  shall  prepare  an  amendment 
to  the  LD  (See  7  CFR  Part  1749) 
incorporating  the  necessary  revisions. 
The  borrower  must  obtain  REA  approval 
of  the  LD  amendment  before  proceeding 
with  engineering  activities  on  any 
project  to  be  financed  with  loan  funds. 

§  1765.4  Major  and  minor  construction. 

REA’s  general  requirements  for 
construction  are  set  forth  in  this  Subpart 

A.  Additional  requirements  and 
procedures  for  different  types  of  major 
construction  are  presented  in  Subparts 

B.  C,  D,  E,  and  F.  The  requirements  and 
procedures  for  minor  construction  are 
presented  in  Subpart  G.  Borrowers  may, 


at  their  option,  following  the  procedures 
in  Subparts  B,  C,  D,  E,  and  F  for  any 
minor  construction. 

§  1765.5  Methods  of  major  construction. 

(a)  All  major  construction  projects 
financed  by  loan  funds  shall  be 
performed  pursuant  to  a  contract 
approved  by  REA  and  awarded  through 
sealed  competitive  bidding  unless  a 
specific  exemption  is  granted  in 
Subparts  B,  C,  D,  E,  or  F,  or  written  REA 
approval  is  obtained. 

(b)  Contract  Construction.  (1)  Whether 
the  contractor  is  selected  through  sealed 
competitive  bidding  or  negotiation,  as 
approved  by  REA,  the  contract  may  not 
be  awarded  until  REA  approval  of  the 
award  has  been  obtained. 

(2)  The  requirements  and  procedures 
for  sealed  competitive  bidding  are 
presented  in  §  1765.8(a).  The 
requirements  and  procedures  for 
negotiation  are  presented  in  §  1765.8(b). 

(c)  Force  Account  Construction.  REA 
will  approve  the  force  account  method 
for  major  construction  only  if  the 
borrower  can  demonstrate  to  REA’s 
satisfaction  that  it  has  adequate 
equipment  and  experienced  personnel  to 
perform  the  work  and  that  this  method 
will  be  effective  and  efficient  and  will 
not  present  unacceptable  loan  security 
risks  to  REA.  The  requirements  and 
procedures  for  force  account 
construction  are  presented  in  Subparts 
B,  C,  E,  and  F. 

§  1765.6  Standards,  specifications,  and 
general  requirements. 

(a)  Materials,  equipment,  and 
construction  must  meet  the  standards 
and  specifications  established  by  REA.  7 
CFR  Part  1772  lists  the  REA  Bulletins 
containing  the  standards  and 
specifications  for  telephone  facilities. 
Materials  and  equipment  meeting  these 
standards  are  included  on  the  List  of 
Material  Acceptable  for  Use  on  Systems 
of  REA  Telephone  Borrowers,  REA 
Bulletin  344-2.  This  bulletin  may  be 
obtained  by  subscription  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 

Washington,  DC  20402. 

(b)  If  operating  conditions  or 
requirements  make  the  use  of  non¬ 
standard  construction,  materials,  or 
equipment  necessary,  the  borrower  must 
obtain  approval  of  the  REA  Area 
Director  prior  to  the  purchase  or 
commencement  of  construction. 

(c)  Only  new  materials  and  equipment 
shall  be  purchased,  unless  otherwise 
approved  by  REA. 

(d)  All  purchases  of  materials  and 
equipment  are  subject  to  the  “Buy 
American”  provision  (7  CFR  Part  1790 
and  REA  Bulletin  344-3). 


§  1765.7  Plans  and  Specifications  (P&S). 

(a)  The  P&S  consist  of  an  REA 
contract  form,  the  appropriate  REA 
specifications,  and  such  additional 
information  and  documents  needed  to 
provide  a  clear,  accurate,  and  complete 
understanding  of  what  is  included  in  the 
construction. 

(b)  7  CFR  Part  1762  provides  a  list  of 
the  REA  forms  of  telecommunications 
contracts  for  use  in  purchasing 
telephone  materials  and  equipment  and 
for  constructing  telephone  facilities  with 
loan  funds.  Also  listed  is  the  source 
where  copies  may  be  obtained. 

(c)  The  appropriate  standards  and 
specifications  listed  in  7  CFR  Part  1772 
shall  be  included  in  the  P&S.  When  REA 
has  not  prepared  standards  and 
specifications,  the  borrower  shall  use 
general  engineering  requirements  and 
functional  specifications  prepared  by 
the  borrower’s  engineer  and  aproved  by 
REA. 

(d)  The  P&S  shall  be  based  on  the  LD 
approved  by  REA.  Section  1765.3 
presents  the  requirements  and 
procedures  for  obtaining  REA  approval 
for  construction  that  does  not  conform 
to  the  LD  approved  by  REA. 

(e)  REA  approval  of  the  P&S  is 
required  for  major  construction  but  not 
for  minor  construction,  except  as  noted 
in  Subpart  B. 

(f)  REA  will  approve  only  contracts 
meeting  the  following  requirements. 

(1)  Equal  Employment  Opportunity 
Provision.  If  this  provision  is  not  already 
in  the  contract.  REA  Contract  Form  270, 
Eaual  Opportunity  Addendum,  shall  be 
attached  and  made  a  part  of  the 
contract. 

(2)  Liquidated  Damages  Provision,  (i) 
If  not  covered  by  the  contract,  an 
appropriate  liquidated  damages 
provision,  in  a  form  prescribed  by  REA, 
shall  be  included  and  made  a  part  of  the 
contract. 

(ii)  The  liquidated  damages  must  be 
based  upon  the  borrower’s  best  estimate 
of  the  damages  it  would  incur  as  a  result 
of  the  contractor’s  default. 

(3)  Insurance  and  Bond  Requirements. 
(i)  The  insurance  provision  shall  provide 
converage  as  required  by  7  CFR  Part 
1788. 

(ii)  A  contractor’s  bond  shall  be 
furnished  as  required  by  7  CFR  Part 
1788. 

(iii)  The  borrower  is  responsible  for 
ensuring  that  its  contractor  complies 
with  the  insurance  and  bond 
requirements. 

(4)  Software  License  Provision.  If  the 
equipment  being  purchased  involves 
software,  the  contract  shall  contain  a 
software  provision  requiring  a  licensing 
agreement  which  grants  the  borrower 
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the  right  to  use  the  software  subject  to 
reasonable  terms  and  conditions. 

§  1765.8  Contract  construction 
procedures. 

(a)  Sealed  Competitive  Bidding — (1) 

Bid  Opening  Date.  Upon  approval  of  the 
P&S  by  REA,  the  borrower  shall 
schedule  a  bid  opening  date.  In  setting 
the  date  sufficient  time  should  be 
allowed  for  bidders  to  examine  the 
project  site  and  prepare  their  bids.  The 
GFR  will  usually  attend  the  bid  opening. 

(2)  Invitations  to  Bid.  The  engineer 
shall  submit  to  the  borrower  a  list  of 
prospective  bidders  and  a 
recommendation  indicating  which 
bidders  are  considered  qualified.  The 
borrower  is  responsible  for  sending  out 
invitations  to  prospective  bidders  and 
taking  any  other  action  necessary  to 
procure  full,  free,  and  competitive 
biddings.  The  minimum  number  of 
contractors  to  be  invited  to  bid  on 
contracts  for  various  types  of  facilities  is 
set  forth  in  the  appropriate  Subparts  B, 

C,  D,  or  F. 

(3)  Qualifying  Bidders.  If  the  notice 
and  instructions  to  bidders  require  that 
bidders  show  evidence  of  meeting 
certain  requirements,  the  borrower  shall 
qualify  bidders  before  issuing  P&S  to 
them.  Procedures  for  qualifying  bidders 
are  contained  in  Subparts  B,  C  and  D. 

(4)  Receipt  of  Bids.  The  borrower 
shall  write  on  the  outside  envelope  of 
any  bid  or  bid  amendment,  the  date  and 
time  the  bid  was  received.  Any  bid 
received  from  an  unqualified  bidder  or 
after  the  time  specified  for  opening  shall 
be  returned  promptly  to  the  bidder 
unopened. 

(5)  Procedure  When  Less  Than  Three 
Bids  are  Received.  If  less  than  three 
bids  (exclusive  of  bids  from  unqualified 
bidders  and  late  bids)  are  received,  the 
borrower  shall  consult  with  REA  to 
determine  whether  the  bids  are  to  be 
opened  or  returned  unopened.  REA 
requires  that  the  project  be  rebid  if 
fewer  than  three  bids  are  received  and 
REA  determines  that  the  borrower  could 
have  reasonably  obtained  other  bids. 

(6)  Conduct  of  Bid  Openings.  Bid 
openings  shall  be  conducted  in  the 
presence  of  representatives  of  the 
borrower.  The  borrower  should  be  able 
to  contact  its  attorney  for  immediate 
consultation.  Bidders  shall  be  invited  to 
attend  the  bid  openings. 

(7)  Review  of  Bids,  (i)  At  the  time  bids 
are  opened,  the  bid  guarantees  shall  be 
checked  for  adequacy  prior  to  reading 
bids. 

(ii)  The  borrower’s  engineer  should 
review  all  for  errors  and  irregularities.  If 
it  appears  to  the  borrower  that  errors  or 
irregularities  were  made  through 
inadvertence,  the  borrower  may 


authorize  the  bidder  to  make  changes,  or 
waive  the  errors  or  irregularities,  or 
reject  the  bid  as  not  responsive. 

(iii)  In  the  event  of  non-minor  errors  or 
irregularities,  the  bid  shall  be  rejected 
and  the  bid  price  not  disclosed. 

(8)  Reading  of  Bids.  Bid  prices  shall 
not  be  read  until  the  engineer  has 
reviewed  all  bids  to  determine  if  there 
are  any  minor  errors  or  irregularities 
that  may  affect  the  recommendation  as 
to  award.  These  shall  be  made  public  at 
the  same  time  the  bid  price  is 
announced. 

(9)  Evaluating  Bids.  Where  alternates 
are  included,  the  same  alternates  in  all 
bids  shall  be  used  in  determining  low 
bid. 

(10)  Rejection,  (i)  All  bids  shall  be 
rejected  if  quoted  prices  are  not 
acceptable  or  if  the  specifications  were 
ambiguous  and  resulted  in  bidders 
having  varying  interpretations  of  the 
requirements. 

(11)  Any  bid  may  be  rejected  if  it  is  not 
responsive,  incomplete,  or  submitted  by 
an  unqualified  bidder,  or  unbalanced 
between  labor  and  materials  or  other 
respects. 

(11)  Award  of  Contract,  (i)  The 
engineer,  following  review  of  the  bids 
and  determination  of  the  lowest 
responsive  bid,  shall  recommend  award 
of  the  contract  to  the  bidder  making  the 
low  bid. 

(11)  The  borrower  shall  consider  the 
engineer’s  recommendation  and  make 
its  decision  on  the  award,  subject  to 
REA  approval. 

(iii)  The  borrower  shall  send  to  REA 
for  approval: 

(A)  Two  copies  of  the  low  bid. 

(B)  The  engineer’s  recommendation 
for  acceptance  of  the  low  bid,  supported 
by  a  tabulation  of  all  bids. 

(C)  Evidence  of  acceptance  of  the  low 
bid  by  the  borrower,  such  as:  (1) 
Certified  copy  of  board  resolution  or  (2) 
letter  or  telegram  to  REA  signed  by  a 
properly  authorized  corporate  official. 

(12)  Execution  of  Contract,  (i)  Upon 
approal  of  the  accepted  bid  by  REA,  the 
borrower  shall  submit  to  REA  three 
copies  of  the  contract  executed  by  the 
contractor  and  borrower. 

(ii)  If  REA  approves  the  contract,  it 
shall  return  one  copy  to  the  borrower 
and  send  one  copy  to  the  contractor. 

(b)  Negotiated  Construction 
Contracts.  (1)  For  the  construction  of 
certain  facilities  the  borrower  may 
negotiate  a  contract  rather  than  solicit 
sealed  competitive  bids.  Refer  to  the 
approriate  Subparts  C,  D,  or  F  for 
specific  requirements  and  procedures. 

(2)  For  negotiated  purchases, 
borrowers  use  the  same  REA  contract 
forms  and  standards  and  specifications 
as  for  sealed  competitive  bidding. 


(3)  After  a  satisfactory  negotiated 
price  has  been  obtained,  the  borrower 
shall  submit  it  to  REA  for  approval, 
along  with  the  engineer's 
recommendation,  and  evidence  of 
acceptance  by  the  borrower. 

(4)  Upon  approval  of  the  negotiated 
proposal  by  REA,  the  borrower  shall 
submit  three  copies  of  the  contract, 
executed  by  the  contractor  and 
borrower,  to  REA  for  approval. 

(5)  Upon  approval,  REA  shall  return 
one  copy  of  the  contract  to  the  borrower 
and  one  copy  to  the  contractor. 

§  1765.9  Subcontracts. 

(a)  Each  REA  construction  contract 
form  (From  257,  397,  515,  and  525) 
contains  provisions  for  subcontracting. 
Reference  should  be  made  to  the 
individual  contracts  for  the  amounts  and 
conditions  under  which  a  contractor 
may  subcontract  work  under  the 
contract. 

(b)  REA  Form  282,  Subcontract  (Under 
Construction  or  Equipment  Contracts), 
shall  be  used  for  subcontracts  under 
construction  and  installation  contracts. 

(1)  Minor  modifications  or  additions 
may  be  made  to  the  subcontract  form,  so 
long  as  they  do  not  change  the  intent  of 
the  primary  contract.  Any  alterations  to 
the  subcontract  shall  be  initialed  and 
dated  by  the  persons  executing  the 
subcontract. 

(2)  Subcontracts  shall  be  prepared  in 
quadruplicate  and  all  copies  executed 
by  the  contractor  and  subcontractor  and 
consented  to  by  the  borrower  and 
surety,  if  any. 

(3)  Four  executed  copies  of  the 
subcontract  shall  be  forwarded  to  REA 
for  approval.  Upon  approval,  one  copy 
each  will  be  sent  to  the  borrower, 
contractor,  and  subcontractor. 

(c)  As  stated  in  each  REA  contract 
form,  the  contractor  shall  bear  full 
responsibility  for  the  acts  and  omissions 
of  the  subcontractor  and  is  not  relieved 
of  any  obligations  to  the  borrower  and 
to  the  Government  under  the  contract. 

(d)  Construction  shall  not  be 
performed  by  the  subcontractor  before 
approval  of  the  subcontract  by  REA. 

§  1765.10  Preconstruction  conference. 

It  is  recommended  that  the  borrower 
conduct  a  conference,  attended  by  the 
borrower,  contractor,  resident  engineer, 
and  the  GFR,  prior  to  the  beginning  of 
construction  to  provide  an  opportunity 
to  discuss  and  agree  on  responsibilities, 
procedures,  practices,  and  methods 
before  the  work  begins.  The  engineer 
shall  provide  each  participant  with  a 
copy  of  the  conference  results. 
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§  1765.11  Contract  amendments. 

(a)  Prior  REA  approval  must  be 
obtained  by  the  borrower  before 
execution  of  any  amendment  to  a 
contract  if  the  amendment  altera  the 
terms  and  conditions  of  the  contract  or 
changes  the  scope  of  the  project  covered 
by  the  contract  regardless  of  the  amount 
of  the  contract  before  amendment,  the 
amendment  increases  the  amount  to  be 
paid  under  the  contract  by  20  Jo  or  more, 
or  after  amendment,  the  amount  of  the 
contract  will  be  $100,000  or  more. 

(b)  Other  amendments  may  be 
executed  by  the  contractor  and 
borrower  and  submitted  to  REA  for 
approval. 

(c)  For  each  amendment  executed,  the 
borrower  should  make  certain  that: 

(1)  The  contractor’s  bond  covers  the 
additional  work  to  be  performed.  If  the 
amendment  by  itself  (or  together  with 
preceding  amendments)  increases  the 
original  contract  price  by  20%  or  more,  a 
bond  extension  will  be  required  to  bring 
the  penal  sum  of  the  bond  to  the  total 
amended  contract  price. 

(2)  If  an  amendment  covers 
construction  in  a  county  or  state  not 
included  in  the  original  contract,  the 
borrower  and  contractor  are  licensed  to 
do  business  in  that  location. 

(d)  Amendments  are  to  be  submitted 
in  triplicate  to  REA  for  approval  with  a 
copy  of  the  board  resolution  or  a  letter 
signed  by  an  authorized  corporate 
official. 

§§  1765.12-1765.14  [Reserved] 

Subpart  B— Construction  of  Buildings 
§1765.15  General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
the  procedures  to  be  followed  by 
borrowers  in  constructing  central  office, 
warehouse,  and  garage  buildings  with 
loan  funds. 

(b)  Terms  used  in  this  subpart  are 
defined  in  §  1765.2. 

(c)  REA  will  consider  applications  for 
loans  to  finance  central  office, 
warehouse,  or  garage  facilities,  but  does 
not  make  loans  to  finance  headquarters 
facilities,  except  in  cases  of  financial 
hardship. 

(d)  All  plans  and  specifications  for 
buildings  to  be  constructed  with  loan 
funds  are  subject  to  the  approval  of 
REA.  Refer  to  §  1765.16  for  further 
instructions. 

(e)  REA  Contract  Form  257,  Contract 
to  Construct  Buildings,  shall  be  used  for 
the  construction  of  all  central  office, 
warehouse,  and  garage  buildings  with 


loan  funds.  Refer  to  §  1765.16  (b  7  c)  for 
further  instructions. 

(f)  Sealed  competitive  bids  shall  be 
required  for  all  building  construction, 
except  for: 

(1)  Minor  construction  using  Subpart 
G  procedures. 

(2)  Major  construction,  where  the 
borrower  has  received  advanced 
approval  to  perform  the  construction  by 
force  account. 

(3)  Refer  to  §§  1765.17  and  1765.19  for 
further  instructions. 

(g)  The  site  location,  design,  and 
construction  of  the  facilities  must 
comply  with  all  applicable  laws  and 
regulations,  including: 

(1)  Public  Law  90-480  (42  U.S.C.  4151) 
(Access  to  Physically  Handicapped) 
requires  certain  buildings  financed  with 
Federal  funds  be  designed  and 
constructed  to  be  accessible  to  the 
physically  handicapped. 

(2)  Public  Law  91-596  (29  U.S.C.  651) 
the  Occupational  Safety  and  Health  Act 
of  1970.  OSHA  issues  rules  and 
regulations  covering  occupational  safety 
and  health  standards  for  buildings. 

These  regulations  are  codified  in  29  CFR 
Chapter  XVII. 

(3)  7  CFR  Part  1794  provides  for 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
Council  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  Parts  1500- 
1508)  implementing  the  procedural 
provisions  of  NEPA,  as  well  as  REA’s 
conformance  with  other  laws, 
regulations,  and  Executive  Orders 
regarding  environmental  protection. 

(h)  All  construction  of  a  project  shall 
be  performed  under  one  general 
contract,  unless  the  borrower 
demonstrates  to  REA’s  satisfaction  that 
it  will  be  more  economical  for  the 
borrower  to  execute  separate  contracts 
for  planting  shrubbery,  electrical  work, 
mechanical  work,  surfacing  of  roads  and 
parking  areas,  and  other  identifiable 
parts  of  the  project.  These  separate 
contracts  shall  also  be  subject  to  REA 
approval  as  described  in  this  Subpart  B. 

(i)  The  borrower  is  responsible  for 
submitting  evidence,  satisfactory  to 
REA,  establishing  that  clear  title  to  the 
building  site  has  been  obtained.  REA 
will  not  approve  the  construction 
contract  until  it  has  given  title 
clearance.  Follow  the  procedures  in  REA 
Bulletin  380-1,  Right-of-Way  and  Title 
Procedures-Telephone. 

§  1765.16  Plans  and  Specifications  (P&S). 

(a)  P&S  shall  be  prepared  for 
construction  of  all  buildings.  Each  set  of 
P&S  shall  include: 

(1)  REA  Contract  Form  257,  Contract 
to  Construct  Buildings,  completed  to  the 
extent  explained  in  §  1765.16(b). 


(2)  Complete  and  detailed 
specifications  covering  materials  and 
workmanship. 

(3)  A  detailed  building  plan. 

(4)  A  site  plan  for  each  building 
showing  the  building  location  and  giving 
the  legal  description  of  the  site. 

Sufficient  information  must  be  provided 
for  the  site  so  that  it  can  be  identified  as 
the  same  property  on  which  title  opinion 
was  submitted  to  REA.  The  legal 
description  shall  be  typed  on  the  site 
plan.  The  borrower  shall  also  furnish 
topographical  information  and  a 
description  of  any  proposed  site 
development  work  and  show  proposed 
connections  for  public  utilities. 

(b)  REA  Contract  Form  257  shall  be 
completed  as  follows: 

(1)  List  the  Names  or  Kinds  of 
Buildings  and  Locations — Site  plan  and 
specifications  must  be  identified  with 
the  appropriate  building. 

(2)  Alternates — The  number  of 
alternates  shall  be  kept  to  a  minimum. 
Items  for  which  alternates  are  to  be 
taken  shall  be  fully  described  on  a 
separate  sheet  in  the  specifications  and 
the  details  shown  on  the  plans,  when 
necessary,  and  identified  by  the 
alternate  number.  Sufficient  instruction 
shall  be  provided  in  the  Notice  and 
Instructions  to  Bidders  as  to  how  bids 
will  be  evalauted  with  respect  to 
alternates. 

(3)  Time  of  Construction — A 
reasonable  time  for  completion  of 
construction,  considering  local 
conditions,  shall  be  determined  by  the 
borrower  and  inserted  in  the  space 
provided.  Too  short  a  construction 
period  may  discourage  bidders  or 
influence  their  bids.  Completion  of  the 
building,  where  central  office  equipment 
is  involved,  shall  be  coordinated  with 
delivery  of  the  equipment.  The  time  of 
completion  shall  allow  adequate  drying 
time  before  the  central  office  equipment 
is  stored  or  installed  in  the  building. 

(c)  Two  sets  of  the  building  plans  and 
specifications  shall  be  prepared  and 
submitted  to  the  GFR. 

§  1765.17  Bidding  procedure. 

Upon  REA  approval  of  the  P&S,  the 
borrower  shall  proceed  as  follows: 

(a)  Bid  documents  shall  consist  of  a 
copy  of  the  approved  P&S,  including 
REA  Contract  Form  257,  completed  in 
accordance  with  the  instructions  on  the 
cover  of  the  form  and  the  plot  plans 
showing  site  development  details.  For 
contracts  in  amounts  of  $100,000  or  less, 
the  borrower  must  specify  in  the  Notice 
and  Instructions  to  Bidders  whether  the 
contractor  will  be  required  to  furnish  a 
performance  bond  or  a  builder’s  risk 
policy. 
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(b)  The  borrower  shall  determine  that 
title  to  the  real  estate  has  been 
approved  by  REA  before  the  invitations 
to  bid  are  released. 

(c)  The  borrower  shall  set  the  time  for 
opening  of  bids,  allowing  ample  time  for 
bidders  to  prepare  bids. 

(d)  The  borrower  shall  solicit  bids  as 
set  forth  in  §  1765.8(a)(2).  Invitations 
shall  be  sent  to  at  least  six  prospective 
bidders. 

(e)  The  borrower  shall  conduct  bid 
opening  and  award  of  contract  in 
accordance  with  the  procedure  set  forth 
in  §  1765.8(a). 

§1765.18  Contract  amendments. 

(a)  The  general  requirements  for 
contract  amendments  are  set  forth  in 
§  1765.11. 

(b)  The  borrower  shall  prepare 
construction  contract  amendments  on 
REA  Contract  Form  238,  Construction  or 
Equipment  Contract  Amendments.  See  7 
CFR  Part  1762  to  obtain  copies  of  Form 
238. 

§  1765.19  Force  account  procedures. 

(a)  The  procedures  outlined  in  Subpart 
G  may  be  used  for  minor  construction  of 
buildings. 

(b)  REA  approval  must  be  obtained  in 
advance  to  use  the  force  account 
method  for  major  construction  of 
buildings. 

(c)  P&S  shall  be  prepared  in 
accordance  with  §  1765.16. 

(d)  Prior  to  any  construction  activity 
or  the  purchase  of  materials  or 
equipment,  the  borrower  shall  submit 
the  FAP  in  duplicate  to  REA, 
accompanied  by  a  resolution  indicating 
approval  to  the  board  of  directors  of  the 
borrower  or  a  letter  signed  by  an 
authorized  corporate  official.  The 
proposal  shall  include: 

(1)  Copy  of  the  P&S. 

(2)  An  itemized  list  of  all  items  of 
materials  required  for  construction. 

(3)  A  construction  schedule  showing 
the  estimated  construction  period  for 
each  major  construction  item. 

(4)  An  estimate  of  the  material  and 
labor  and  other  costs  for  each  major 
construction  item  eligible  for  REA 
financing. 

(e)  Force  account  construction  should 
not  be  started  until  REA  approval  has 
been  received  by  the  borrower.  See 

§  1765.19(b). 

§  1765.20  Closeout  procedures. 

(a)  This  section  outlines  the  procedure 
to  be  followed  to  close  out  Contract  to 
Contruct  Buildings,  REA  Contract  Form 
257  and  construction  or  rehabilitation 
performed  by  the  force  account  method. 

(b)  For  REA  Form  257  Contract.  (1) 
Whenever  changes  were  made  in  the 


plans  and  specifications  which  did  not 
require  an  amendment  under  conditions 
set  forth  in  §  1765.11  a  final  contract 
amendment  showing  the  changes  shall 
be  prepared  and  submitted  to  REA  with 
the  closeout  documents. 

(2)  Immediately  after  completion  of 
contract  construction,  including  cleanup, 
the  borrower  shall: 

(i)  Arrange  with  its  engineer, 
contractor,  and  the  GFR  for  final 
inspection  of  the  project. 

(ii)  Furnish  the  contractor  a  summary 
of  corrections  or  additions  required  to 
complete  the  project  in  accordance  with 
the  plans  and  specifications  and  the 
contract  and  any  contract  amendments 
required  to  cover  the  corrections  or 
additions. 

(iii)  Arrange,  upon  completion  of  the 
corrections  by  the  contractor,  to  have  its 
engineer  prepare  or  obtain  the 
documents  listed  on  Appendix  A  which 
are  required  for  closeout  of  contract 
construction. 

(iv)  Make  distribution  of  the 
completed  documents  as  indicated  on 
Appendix  A. 

(c)  Upon  completion  of  force  account 
construction,  the  borrower  shall: 

(1)  Arrange  with  its  architect  or 
engineer  and  the  GFR  for  final 
inspection  of  the  project. 

(2)  Complete,  upon  completion  of  any 
corrections  or  additions,  with  the 
assistance  of  its  engineer,  the 
documents  listed  on  Appendix  A  which 
are  required  for  the  closeout  of  force 
account  construction. 

(3)  Make  distribution  of  the  completed 
documents  as  indicated  on  Appendix  A. 

(d)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 

§§  1765.21-1765.25  [Reserved] 

Subpart  C — Purchase  and  Installation 
of  Central  Office  Equipment 

§1765.26  General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
the  procedures  to  be  followed  by 
borrowers  in  purchasing  and  installing 
central  office  equipment  financed  with 
loan  funds. 

(b)  Terms  used  in  this  subpart  are 
defined  in  §  1765.02  and  REA  Contract 
Forms  525  and  545. 

(c)  REA  Contract  Form  525,  Central 
Office  Equipment  Contract  (Including 
Installation)  shall  be  used  when  the  firm 
supplying  the  equipment  will  install  it; 
REA  Contract  Form  545,  Central  Office 
Equipment  Contract  (Not  Including 
Installation)  shall  be  used  when  the 


supplier  of  the  equipment  will  not  be 
installing  it.  In  either  case  the 
appropriate  specifications  shall  be 
included  in  the  contract. 

(d)  Alternates,  if  any,  specified  in  the 
P&S  shall  be  kept  to  a  minimum. 

(e)  Sealed  competitive  bids  shall  be 
taken  on  all  purchases  of  central  office 
equipment  to  be  purchased  under  REA 
Contract  Form  525  or  545  using  the 
procedure  set  forth  in  §  1765.28(a), 
unless  REA  approval  to  negotiate  is 
obtained. 

(f)  The  borrower  may  request 
permission  to  negotiate  with  a  single 
supplier  for  additional  central  offices  to 
standardize  equipment  on  a  system 
basis.  REA  approval  to  negotiate  must 
be  obtained  before  release  of  the  plans 
and  specifications  to  the  supplier. 

Except  for  remote  switching  terminals 
associated  with  an  existing  central 
office,  REA  will  not  approve  negotiation 
with  a  non-domestic  manufacturer  for 
the  purpose  of  standardization  because 
such  a  purchase  does  not  meet  the  RE 
Act  “Buy  American”  provisions. 

(g)  Materials  and  equipment  must 
meet  the  standards  and  general 
specifications  approved  by  REA. 
Materials  and  equipment  included  in 
REA  Bulletin  344-2  “List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers”  have  been 
accepted  as  meeting  these  requirements. 
If  the  equipment  is  not  included  in  the 
“List  of  Materials"  but  has  been 
approved  for  field  trial  installations,  the 
borrower  must  in  each  instance  obtain 
field  trial  approval  from  REA  prior  to 
entering  into  any  agreement  with  a 
supplier. 

(h)  Only  new  equipment  shall  be 
purchased  unless  otherwise  approved 
by  REA  in  specific  cases. 

(i)  All  purchases  of  materials  and 
equipment  are  subject  to  the  “Buy 
American”  requirements.  Refer  to  REA 
Bulletin  344-3. 

(j)  If  the  sealed  competitive  bid 
procedure  is  followed,  negotiations  after 
bid  opening  will  not  be  permitted. 

§  1765.27  Plans  and  Specifications  (P&S). 

(a)  General.  (1)  Prior  to  the 
preparation  of  P&S,  the  borrower  shall 
review  with  the  GFR  the  current  and 
future  requirements  for  central  office 
equipment. 

(2)  The  P&S  shall  specify  the  delivery 
and  completion  time  required  for  each 
exchange. 

(3)  The  P&S  shall  provide  for  a 
complement  of  spare  parts  to  be 
provided  to  the  borrower.  The  quantity 
and  type  of  spare  parts  shall  be 
determined  in  accordance  with  the 
provisions  in  REA  Form  522  "General 
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Specification  for  Digital,  Stored  Program 
Controlled  Central  Office  Equipment.” 

(b)  Preparation  of  P&S.  (1)  The  P&S 
shall  include  REA  Contract  Form  525  or 
545,  Notice  and  Instructions  to  Bidders, 
specifications  for  the  required 
equipment  of  each  exchange,  provision 
for  spare  parts,  and  all  other  pertinent 
data  needed  by  the  bidder  to  complete 
its  proposal. 

(2)  Preparation  of  the  detailed 
equipment  specifications  shall  be  in 
accordance  with  the  appropriate 
sections  of  the  Telecommunications 
Engineering  and  Construction  Manual 
(TE&CM)  which  are  available  from  REA. 

(c)  Submission  of  P&S.  (1)  Two  sets  of 
the  P&S  shall  be  submitted  to  the  GFR 
for  REA  review. 

(2)  REA  will  review  the  P&S  and 
notify  the  borrower  of  approval  or 
disapproval  by  letter.  REA  may 
withhold  approval  of  the  P&S  for  the 
reasons  stated  in  §  1765.1(d). 

(3)  After  approval  of  the  P&S,  one 
copy  will  be  returned  to  the  borrower. 

§  1765.28  Procurement  procedures. 

(a)  Sealed  Competitive  Bidding . 

Sealed  bidding  of  central  office 
equipment  shall  be  in  two  steps:  The 
evaluation  of  technical  proposals 
presented  by  the  suppliers,  and 
compliance  with  the  sealed  competitive 
bidding  procedure  set  forth  in 
§  1765.8(a). 

(1)  Solicitation  of  Bids,  (i)  After  REA 
approval  of  the  specifications  and 
equipment  requirements,  the  borrower 
shall  send  “Notice  and  Instructions  to 
Bidders”  to  suppliers  selected  by  the 
borrower  with  central  office  equipment 
included  in  the  current  “List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers.”  This 
“Notice”  may  also  be  sent  to  suppliers 
of  foreign  equipment  currently  accepted 
by  REA  as  meeting  REA  technical 
standards.  With  REA  written  approval, 
the  “Notice”  may  also  be  sent  to 
suppliers  of  central  office  equipment 
accepted  for  field  trial. 

(ii)  The  “Notice”  must  set  forth  the 
method  of  evaluating  bids  and  must 
require  the  submission  of  equipment 
lists  and  traffic  calculations  with  the 
bids. 

(iii)  REA  Contract  Forms  525  or  545 
shall  be  used,  except  that  the  “Notice” 
shall  state  that  prior  to  the  bid  opening  a 
technical  session  will  be  conducted  with 
each  supplier  to  resolve  any  questions 
related  to  the  technical  proposal 
submitted  by  the  supplier.  The  suppliers’ 
technical  proposals  should  be  requested 
for  presentation  30  days  in  advance  of 
the  bid  opening  to  enable  sufficient  time 
to  make  the  technical  evaluation. 


(iv)  The  borrower  shall  solicit  bids  as 
set  forth  in  §  1765.8(a)(2).  The  “Notice” 
shall  be  sent  to  at  least  three 
prospective  bidders.  A  copy  of  the 
"Notice”  and  a  list  of  such  bidders  shall 
be  sent  to  REA. 

(v)  At  the  request  of  an  invited 
supplier,  the  borrower  shall  provide  two 
copies  of  the  approved  P&S. 

(2)  Technical  Sessions. 

(i)  The  borrower  shall  schedule 
individual  technical  sessions  by  the 
suppliers,  notify  each  supplier  of  its 
scheduled  date  and  time,  and  request 
the  following  be  available  at  the 
technical  session: 

(A)  Lists  of  equipment,  material  and 
software. 

(B)  Proposed  floor  plan. 

(C)  Power  and  heat  dissipation 
calculations. 

(D)  List  of  exceptions  to  plans  and 
specifications. 

(E)  Protection  and  grounding 
requirements. 

(F)  Description  of  how  office 
administration,  maintenance  and  traffic 
collection  are  handled  with  step-by-step 
examples  and  printouts. 

(G)  Explanation  of  processor  and/or 
memory  expansion  required  to  meet 
ultimate  size. 

(H)  Description  of  how  special 
equipment  such  as  loop  tests,  volunteer 
fire  alarm  circuit,  line  load  control,  etc., 
will  function. 

(I)  Description  of  method  for 
translating  initial  office  administration 
information  into  machine  language,  and 
proposal  as  to  whether  it  will  be  done 
by  the  owner  or  by  the  supplier. 

(J)  Proposed  software  license 
agreement,  and  a  supplier's  statement  as 
to  whether  it  is  of  a  form  that  has 
previously  been  accepted  by  the 
borrower  and  approved  by  the 
Administrator. 

(K)  Any  other  items  pertinent  to  the 
technical  proposal. 

(ii)  The  borrower  shall  review  in 
detail  all  exceptions  to  the  P&S.  No 
exceptions  will  be  accepted  unless  all 
bidders  are  notified,  in  writing,  of  the 
change  in  the  specifications  and 
permitted  to  incorporate  the  change  in 
their  proposal. 

(iii)  The  borrower  shall  review  the 
proposed  software  licensing  agreement. 
If  the  proposed  software  licensing 
agreement  has  not  been  approved 
previously  by  REA,  the  borrower  must 
obtain  REA  approval  prior  to  accepting 
a  proposal  from  that  supplier.  If  prior 
REA  approval  is  in  doubt,  REA  is  to  be 
consulted.  Refer  to  §  1765.28(c)  for 
software  license  agreement 
requirements. 

(iv)  If  the  technical  proposal  is  not 
responsive,  the  borrower  shall  notify  the 


supplier,  in  writing,  that  its  proposal  will 
not  be  given  further  consideration  and 
why. 

(v)  Changes  in  the  P&S  resulting  from 
the  technical  sessions  shall  be  subject  to 
REA’s  review  and  approval. 

(vi)  After  evaluation  of  the  technical 
proposals,  sealed  bids  shall  be  solicited 
from  only  those  bidders  whose  technical 
proposals  meet  the  P&S  requirements. 
When  fewer  than  three  bidders  are 
qualified  to  bid,  REA  approval  must  be 
obtained  to  proceed.  Generally,  REA 
will  grant  this  approval  if  all  suppliers 
currently  listed  in  the  “List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers”  were 
invited  to  submit  technical  proposals. 

(vii)  The  borrower  shall  invite  the 
GFR  to  attend  the  technical  sessions. 

(3)  Bidding  and  Award  of  Contract,  (i) 
All  bids  must  be  completed,  dated,  and 
signed  prior  to  submission. 

(ii)  The  bid  opening  and  award  of 
contract  shall  be  conducted  in 
accordance  with  the  procedure  set  forth 
in  §  1765.8(a). 

(iii)  The  spare  parts  bid  shall  always 
be  priced  separately  and  added  to  the 
base  bid  when  determining  the  low 
bidder. 

(b)  Single  Source  Negotiated 
Procurement.  If  REA  has  approved  the 
borrower’s  request  to  procure  central 
office  equipment  through  single  source 
negotiation  in  accordance  with 
requirements  contained  in  §  1765.26(f), 
the  borrower  shall  proceed  in 
accordance  with  this  subsection.  REA 
approval  will  be  conditioned  upon  the 
borrower  obtaining  prices  in  line  with 
current  competitive  prices. 

(1)  After  REA  approval  of  the  P&S  and 
equipment  requirements,  the  borrower 
shall  send  two  complete  copies  of  the 
approved  P&S  to  the  supplier  requesting 
that  a  proposal  be  submitted. 

(2)  The  borrower  shall  schedule  a  time 
and  date  for  a  technical  session  by  the 
supplier  and  request  that  the  items  listed 
in  §  1765.28(a)(2)(i)  be  available  at  the 
technical  session.  In  addition  to  these 
items,  the  supplier  shall  be  requested  to 
provide  a  description  of  the  exact 
differences  in  hardware  and  software 
between  the  borrower’s  existing 
equipment  and  the  proposed  equipment 
so  that  the  borrower  can  determine 
spare  parts  interchangeability,  need  for 
retraining,  and  the  compatibility  of 
administration  of  the  old  and  new 
equipment. 

(3)  Changes  in  the  P&S  resulting  from 
the  technical  session  shall  be  subject  to 
REA’s  review  and  approval. 

(4)  Based  on  the  results  of  the 
technical  evaluation,  the  supplier  shall 
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complete,  date  and  sign  its  proposal 
prior  to  submission  to  the  borrower. 

(5)  The  borrower’s  engineer  shall 
make  a  detailed  review  of  the  proposal 
and  make  a  recommendation  to  the 
borrower. 

(8)  The  following  shall  be  sent  to  REA 
for  review  and  approval: 

(i)  A  copy  of  the  engineer’s 
recommendation  to  the  borrower,  and 

(ii)  Evidence  of  acceptance  of  the 
proposal  by  the  borrower,  such  as  a 
certified  copy  of  the  board  resolution,  or 
a  letter  to  REA  signed  by  an  authorized 
corporate  official. 

(7)  Upon  REA  approval  of  the 
proposal,  three  copies  of  the  contract 
shall  be  prepared  with  all  specifications 
and  proposal  documents,  and 
performance  bonds,  to  be  executed  by 
the  supplier  and  borrower. 

(8)  The  three  complete,  executed 
contracts  shall  be  sent  to  the  REA  Area 
Engineering  Branch  Chief  for  approval. 

(9)  If  REA  approves  the  contract,  one 
copy  will  be  returned  to  the  borrower 
and  one  copy  will  be  sent  to  the 
supplier. 

(10)  Installation  of  the  central  office 
equipment  and  materials  provided  under 
REA  Contract  Form  545  may  be  made  in 
accordance  with  Subpart  G,  if 
applicable,  or  by  an  approved  Force 
Account  Proposal  (FAP). 

(c)  Software  License  Agreement.  (1) 
For  a  software  licensing  agreement  to  be 
made  a  part  of  an  REA-financed  central 
office  equipment  contract,  the 
agreement  must  be  accepted  by  the 
borrower  and  approved  by  REA.  REA 
will  approve  only  those  licensing 
agreements  which  do  not  impair  loan 
security  or  REA  central  office  system 
service  objectives  specified  by  REA  in 
REA  Form  522  "General  Specification 
for  Digital,  Stored  Program  Controlled 
Central  Office  Equipment."  Therefore, 
licensing  agreements  will  not  be 
approved  if  they  impair  the  borrower’s 
ability  to  operate,  maintain  and 
administer  the  equipment  within  the 
borrower’s  system,  or  limit  the 
borrower’s  or  REA’s  ability  to  sell  the 
equipment.  Generally,  this  will  require 
that  the  borrower  have  the  following 
rights  under  the  licensing  agreement: 

(1)  The  borrower  may  reproduce  or 
copy  the  software  and  related  material 
in  limited  quantity  solely  for  its  use  in 
operating,  maintaining,  and 
administering  the  equipment,  and  also 
for  training  purposes. 

(ii)  The  borrower  may  reuse  the 
equipment  and  software  at  another 
location  within  its  system. 

(iii)  The  borrower  and  REA.  or  its 
assignees,  may  transfer  the  software 
licensing  agreement  with  the  equipment 
if  the  equipment  is  sold. 


(iv)  In  the  event  the  licensor  becomes 
unwilling  or  unable  to  furnish  software 
support,  the  licensor  shall  upon  written 
request  of  the  borrower  provide  with 
greatest  possible  dispatch  all  software 
back-up  documentation,  including 
proprietary  information.  The  borrower 
shall  be  permitted  full  use  of  and  shall 
become  owner  of  all  software  and 
documentation  as  long  as  the  equipment 
is  operational. 

(v)  The  software  licensing  agreement 
shall  include  a  software  warranty  of 
indefinite  duration  against  errors  and 
incompleteness. 

(d)  Contract  Amendments.  (1)  The 
general  requirements  for  contract 
amendments  are  set  forth  in  §  1765.11. 

(2)  Equipment  contract  amendments 
shall  be  prepared  on  REA  Contract  Form 
238,  Construction  or  Equipment  Contract 
Amendments. 

(e)  Additions.  When  additions  to 
existing  central  office  equipment  are 
required: 

(1)  A  proposal  shall  be  requested  from 
the  supplier. 

(2)  The  borrower  shall  prepare  a  plan 
containing  an  outline  of  the  proposed 
use  of  the  equipment,  the  proposal  from 
the  supplier  and  an  estimate  of  the 
installation  cost,  and  submit  it  to  the 
GFR. 

(3)  After  REA  approval  of  the 
supplier’s  proposal  and  the  borrower’s 
plan,  the  purchase  may  be  made  using 
REA  Contract  Form  545  or,  when 
applicable,  the  procedures  contained  in 
Subpart  G. 

(4)  If  the  purchase  is  to  be  made  by 
contract,  three  executed  copies  of  the 
contract  with  attachments  are  to  be 
submitted  to  the  REA. 

(5)  Installation  of  the  central  office 
equipment  and  materials  procured  by 
REA  Contract  Form  545  may  be  made  in 
accordance  with  Subpart  G,  if 
applicable,  or  by  an  approved  FAP. 

(f)  Preinstallation  Conference.  The 
borrower  will  arrange  and  conduct  a 
preinstallation  conference,  if  desirable, 
attended  by  the  borrower,  its  engineer, 
equipment  installers,  and  if  possible  the 
GFR,  prior  to  the  beginning  of  the 
installation  of  the  central  office 
equipment. 

§  1765.29  Closeout  documents. 

Closeout  of  REA  Contract  Form  525, 
Central  Office  Equipment  Contract 
(Including  Installation),  and  REA 
Contract  Form  545,  Central  Office 
Equipment  Contract  (Not  Including 
Installation),  shall  be  conducted  as 
follows: 

(a)  Contract  Amendments.  The 
borrower  shall  prepare  and  arrange  for 
the  execution  and  submission  to  REA  of 
any  required  contract  amendments  so 


that  any  changes  in  either  contract  will 
have  been  approved  prior  to  the  time  the 
closeout  documents  are  prepared.  REA 
Contract  Form  238,  Construction  or 
Equipment  Contract  Amendment,  shall 
be  used  for  this  purpose. 

(b)  Taxes.  Under  the  terms  of  REA 
Contract  Forms  525  and  545,  the  bid 
prices  do  not  include  any  amounts 
which  are  or  may  be  payable  by  the 
bidder  or  the  owner  on  account  of  taxes 
imposed  upon  the  sale,  purchase  or  use 
of  equipment,  material  and  software 
covered  by  the  contracts.  If  any  such  tax 
is  paid  by  the  bidder,  the  contract 
requires  that  the  amount  is  to  be  stated 
separately  on  all  invoices  and  paid  by 
the  owner. 

(c)  Acceptable  Tests.  The  borrower 
will  perform  acceptable  tests  in 
accordance  with  guidelines  contained  in 
the  applicable  TE&CM  sections,  as  a 
part  of  the  partial  closeout  and  final 
closeout  of  REA  Contract  Form  525. 

(d)  Grounding  System  Audit.  A 
grounding  system  audit  shall  be 
performed  and  found  acceptable,  by 
authorized  representatives  of  the 
contractor  and  purchaser,  prior  to 
placing  a  central  office  or  remote 
switching  terminal  into  full  service 
operation.  This  audit  is  to  be  conducted 
in  accordance  with  guidelines  contained 
in  the  applicable  sections  of  REA  Form 
525  “General  Specification  of  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment." 

(e)  Partial  Closeout  Procedure.  Under 
conditions  set  forth  in  REA  Contract 
Form  525,  a  contractor  may,  when 
approved  by  the  borrower,  receive 
payment  in  full  for  central  offices  and 
their  respective  associated  remote 
switching  terminals  upon  completion  of 
the  installation  without  awaiting 
completion  of  the  project.  Where  the 
contractor  is  to  receive  such  payment, 
the  procedure  contained  in  the 
applicable  sections  of  REA  Contract 
Form  525  shall  be  followed.  In  addition 
to  complying  with  the  appropriate 
partial  closeout  procedure  contained  in 
REA  Contract  Form  525,  the  borrower 
shall: 

(1)  Assemble  and  distribute  the 
closeout  documents  specified  in 
Appendix  B. 

(2)  Submit  one  copy  of  Form  754  to 
REA  with  the  FRS,  requesting  the 
remaining  funds  due  the  contractor  on 
the  central  offices  and  associated 
remote  switching  terminals  involved. 

(3)  On  receipt  of  the  advance  of  loan 
funds,  make  prompt  payment  to  the 
contractor. 

(f)  Final  Contract  Closeout  Procedure. 
The  documents  required  for  the  final 
closeout  of  the  central  office  equipment 
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contracts,  REA  Contract  Forms  525  and 
545,  are  listed  in  Appendix  B,  which  also 
indicates  the  number  of  copies  and  their 
distribution.  The  procedure  to  be 
followed  is  outlined  below: 

(1)  The  borrower  shall: 

(1)  Immediately  following  completion 
of  the  last  central  office  equipment 
installation,  arrange  with  the 
contractor’s  installer,  connecting 
company  (where  necessary),  and  the 
GFR  for  performance  of  the  acceptance 
tests  of  offices  not  previously  tested. 

The  date  for  testing  should  be 
established  so  that  the  installer  will  not 
be  required  to  return  to  the  site  for  the 
sole  purpose  of  assisting  in  these  tests. 
Acceptance  tests  shall  be  performed 
within  45  days  of  completion  of  the 
installation,  unless  otherwise  requested 
in  writing  by  the  contractor  and 
approved  in  writing  by  the  borrower. 

(ii)  When  the  acceptance  tests  have 
been  satisfactorily  completed  and  the 
contractor  has  corrected  all  the 
discrepancies: 

(A)  Prepare  and  assemble  the 
documents  listed  in  Appendix  B, 
Documents  Required  to  Close  Out 
Central  Office  Equipment  Contracts. 

(B)  Notify  the  GFR  that  the  project  is 
ready  for  final  REA  inspection. 

(iii)  Make  the  documents  listed  in 
Appendix  B  available  for  GFR  review  on 
the  date  of  final  inspection. 

(iv)  Distribute  the  documents  as 
indicated  in  Appendix  B,  including 
submission  to  the  GFR  of  all  documents 
required  by  REA. 

(2)  The  documents  required  and  the 
procedure  to  be  used  for  equipment 
purchased  and/or  installation  made 
using  the  method  of  minor  construction 
are  set  forth  in  Subpart  G. 

(g)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 

§§  1765.30-1765.35  [Reserved! 

Subpart  D — Outside  Plant:  Major 
Construction  by  Contract 

§  1765.35  General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  loan 
documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
procedures  to  be  followed  by  borrowers 
for  outside  plant  major  construction  by 
contract  with  loan  funds.  Terms  used  in 
this  subpart  are  defined  in  §  1765.2  and 
REA  Contract  Form  515. 

(b)  The  contract  method  for  major 
construction  is  described  in  §  1765.5(b). 

§  1 765.37  Plans  and  Specifications  (PftS). 

(a)  General.  (1)  Prior  to  the 


preparation  of  P&S  for  the  construction 
project: 

(1)  A  review  shall  be  made  of  the 
outside  plant  requirements,  and  the 
Loan  Design  (LD)  shall  be  revised  to 
reflect  any  needed  changes  (See 

§  1765.3). 

(ii)  Deviations  from  the  approved  LD 
(7  CFR  Part  1749)  must  be  approved  by 
REA  (See  §  1765.3). 

(2)  The  standard  REA  specifications 
required  for  construction  of  outside 
plant  facilities  are: 

(i)  REA  Form  515a  (Bulletin  345-150)— 
Specifications  and  Drawings  for 
Construction  of  Direct  Buried  Plant. 

(ii)  REA  Form  515c  (Bulletin  345- 

151)  — Specifications  and  Drawings  for 
Conduit  and  Manhole  Construction. 

(iii)  REA  Form  515d  (Bulletin  345- 

152)  — Specifications  and  Drawings  for 
Underground  Cable  Installation. 

(iv)  REA  Form  515f  (Bulletin  345- 

153)  — Specifications  and  Drawings  for 
Construction  of  Pole  Lines  and  Aerial 
Cables. 

(v)  REA  Form  515g  (Bulletin  345- 

154)  — Specifications  and  Drawings  for 
Service  Entrance  and  Station  Protector 
Installation. 

(b)  Preparation  of  Plans  and 
Specifications.  Each  set  of  plans  and 
specifications  shall  include: 

(1)  REA  Contract  Form  515, 

“ Telephone  System  Construction 
Contract  (Labor  and  Materials).  ” 

(2)  The  specifications  described  in 
paragraph  (a)(2)  of  this  section  as 
specified  by  the  borrower  in  the  REA 
Contract  Form  515. 

(3)  Description  of  special  assembly 
units  and  guide  drawings,  if  any. 

(4)  Key,  detail,  and  cable  layout  maps. 

(5)  REA  Contract  Form  787 
“Supplement  A  to  Construction 
Contract,  REA  Contract  Form  515,” 
when  the  borrower  proposes  to  provide 
any  materials  to  the  contractor.  The 
borrower  shall  not  order  materials  for  a 
contractor  without  REA  approval.  In 
such  cases  the  borrower  must  attach 
Form  787  and  a  “List  of  Owner’s 
Materials  on  Hand”  and/or  a  “List  of 
Materials  Ordered  by  Owner  but  Not 
Delivered"  to  contract  Form  515  (See 

§  1765.38(f)). 

(c)  Submission  of  Plans  and 
Specifications  to  REA.  (1)  Two  sets  of 
the  plans  and  specifications  and  one 
copy  of  the  "Check  List  for  Review  of 
Plans  and  Specifications,”  REA  Form 
553,  OMB  No.  0572-0062.  signed  by  the 
borrower's  engineer,  shall  be  furnished 
to  the  GFR. 

(2)  If  REA  approves  the  P&S,  REA  will 
return  one  set  to  the  borrower. 


§  1765.38  Procurement  procedures. 

(a)  Sealed  Competitive  Bidding — (1) 
Qualifying  Bidders,  (i)  The  borrower  is 
responsible  for  selecting  qualified 
contractors  to  bid  on  the  project.  See 
§  1765.8(a)(3).  Questions  relating  to 
bidders’  qualifications  shall  be  resolved 
prior  to  the  pre-bid  conference. 

(ii)  RE^  Form  274  or  its  equivalent, 
supplemented  by  REA  Form  276,  shall 
be  used  for  the  submission  of  bidders’ 
qualifications  for  all  types  of 
construction  and  for  the  required 
information  on  the  bidder  and 
subcontractors. 

(2)  Invitations  to  Bid.  The  borrower 
shall  solicit  bids  as  set  forth  in 

§  1765.8(a)(2).  Invitations  shall  be  sent 
to  at  least  6  prospective  bidders. 

(3)  Pre-Bid  Conference,  (i) 
Representatives  of  the  borrower  and  its 
engineer  shall  be  present  at  the  pre-bid 
conference  at  the  time  and  place 
designated  in  the  Notice  to  Bidders.  The 
GFR  will  usually  attend  the  pre-bid 
conference. 

(ii)  The  purpose  of  the  pre-bid 
conference  is  to  acquaint  the  bidders 
with  the  scope  and  special 
considerations  of  the  project  and  to 
clarify  any  concerns  the  bidders  may 
have. 

(iii)  No  proposals  shall  be  considered 
from  bidders  that  do  not  attend  the  pre¬ 
bid  conference  unless  the  bidder  has 
been  notified  by  the  engineer  that  such 
bidder’s  attendance  has  been  waived. 
Attendance  can  be  waived  if,  in  the 
judgment  of  the  engineer,  the  bidder 
would  gain  no  additional  understanding 
of  the  construction  project  by  attending 
the  pre-bid  conference. 

(iv)  Minutes  of  the  pre-bid  conference 
shall  be  prepared  by  the  engineer  and 
distributed  to  all  potential  bidders. 

(v)  When  fewer  than  three  bidders 
have  been  qualified  to  submit  bids.  REA 
written  approval  must  be  obtained  to 
proceed  with  requesting  bids. 

(4)  Bid  Openings,  (i)  Bid  openings  and 
award  of  contract  shall  be  conducted  in 
accordance  with  §  1765.8(a). 

(ii)  Two  copies  of  the  assembly  unit 
sections  of  the  apparent  lowest 
responsive  bid  accepted  by  the 
borrower  shall  be  sent  to  REA. 

(b )  Negotiated  Bidding.  (1) 
Competitive  bids  are  not  required  for 
outside  plant  construction  that  is 
estimated  to  cost  less  than  $200,000 
labor  and  materials.  The  borrower  shall 
obtain  REA  approval  of  the  plans  and 
specifications  before  it  selects  the 
contractor  for  negotiated  bidding. 

(2)  The  procedures  to  be  followed  are 
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contained  in  §  1765.8(b)  and  (3)  and  (4) 
below. 

(3)  Negotiation  Conference,  (i)  The 
borrower  shall  schedule  a  conference  to 
be  attended  by  representatives  of  the 
engineer,  the  borrower  and  the 
contractor  selected  for  negotiations.  The 
GFR  shall  be  invited  to  this  conference. 

(ii)  The  purpose  of  the  negotiation 
conference  is  to  acquaint  the  contractor 
with  the  scope  and  special 
considerations  of  the  project  and  to 
answer  any  questions. 

(iii)  Notes  covering  the  negotiation 
conference  shall  be  prepared  and 
distributed  to  all  attendees. 

(4)  Two  copies  of  the  assembly  unit 
sections  of  the  negotiated  contractor’s 
proposal  shall  be  sent  to  the  GFR  for 
approval. 

(c)  Contract  Amendments.  The 
borrower  shall  prepare  contract 
amendments  in  accordance  with 

§  1765.11  on  REA  Contract  Form  526, 
Construction  Contract  Amendment. 

(d)  Subcontracts.  The  REA 
requirements  for  subcontracts  and  the 
procedures  to  be  followed  are  set  forth 
in  §  1765.9. 

(e)  Preconstruction  Conference.  The 
borrower  shall  conduct  a  conference, 
attended  by  the  borrower,  contractor, 
subcontractors,  resident  engineer,  and 
the  GFR,  prior  to  the  beginning  of  cable 
placement,  to  resolve  any  questions 
pertaining  to  the  construction.  Results  of 
the  conference  shall  be  provided  to  each 
conference  participant  (See  §  1765.10). 

(f)  Owner-Furnished  Materials.  When 
the  borrower  furnishes  materials  under 
REA  Contract  Form  787,  Supplement  A 
to  Construction  Contract,  these  steps 
shall  be  followed: 

(1)  Materials  on  hand  to  be  furnished 
by  the  borrower  shall  be  released  to  the 
contractor  at  the  start  of  construction. 
Materials  on  order  but  not  received 
shall  be  provided  to  the  contractor  as 
they  become  available.  The  contractor 
shall  give  the  borrower  a  written  receipt 
for  all  such  materials  delivered. 

(2)  Materials  on  hand,  until  released 
to  the  contractor,  shall  be  covered  by 
fire  and  either  wind-storm  or  extended 
coverage  insurance,  exclusive  of 
materials  stored  in  the  open  and  not 
within  100  feet  of  any  building.  Poles, 
wherever  stored,  shall  be  covered  by 
fire  insurance.  All  insured  values  must 
be  at  least  80  percent  of  the  cash  value 
of  the  property  insured. 

(3)  Subject  to  adjustment  at  the  time 
of  final  settlement,  the  contractor  on  its 
monthly  invoices  shall  credit  the 
borrower,  at  the  prices  quoted  in  Form 
787,  Supplement  A,  for  all  materials 
furnished  by  the  borrower  and  installed 
by  the  contractor  during  the  preceding 
month. 


(4)  Any  materials  furnished  by  the 
borrower  remaining  as  surplus  at  the 
completion  of  construction  shall  be 
returned  to  the  borrower.  For  such 
materials,  the  borrower  shall  furnish  a 
written  receipt  to  the  contractor  and 
credit  the  contractor  at  the  prices  quoted 
in  Supplement  A. 

(g)  Changes  or  Corrections  in 
Construction.  (1)  When  changes  or 
corrections  in  construction  are 
necessary,  and  the  cost  of  such  changes 
or  corrections  is  properly  chargeable  to 
the  borrower,  the  borrower’s  engineer 
shall  prepare  and  sign  four  copies  of  a 
Construction  Change  Order,  REA  Form 
216,  obtain  borrower’s  approval  and 
forward  the  four  copies  to  the 
contractor.  Receipt  of  the  executed 
Construction  Change  Order  by  the 
contractor  will  constitute  authorization 
to  proceed  with  the  changes  or 
corrections. 

(2)  When  the  changes  or  corrections 
have  been  made,  the  contractor  shall 
complete  the  form,  itemizing  the  costs  in 
accordance  with  the  terms  of  the 
contract,  and  return  three  copies  to  the 
borrower's  engineer.  A  copy  of  each 
change  order  shall  be  attached  to  each 
copy  of  the  construction  inventory 
required  to  close  out  the  contract. 

§  1765.39  Closeout  documents. 

(a)  General.  The  borrower  shall  be 
responsible  for  preparing  the  closeout 
document  with,  if  necessary,  the 
assistance  of  the  GFR. 

(b)  Documents  Required.  Appendix  C 
lists  the  documents  required  to  closeout 
the  Form  515  construction  contract. 

(c)  Closeout  Procedure.  (1)  After 
construction  has  been  completed  in 
accordance  with  the  plans  and 
specifications,  and  acceptance  tests 
have  been  made,  the  borrower  shall 
arrange  the  time  for  a  final  inspection  to 
be  made  by  the  borrower’s  engineer,  the 
contractor,  the  GFR  and  a 
representative  of  the  borrower. 

(2)  After  inspection,  the  final 
inventory  documents  shall  be  prepared 
and  distributed  as  indicated  on 
Appendices  C  and  D.  The  documents 
listed  for  REA  shall  be  submitted  to  the 
GFR.  The  approved  final  inventory  is 
considered  the  final  contract 
amendment.  An  extension  to  the 
contractor’s  bond  is  required  when  the 
total  inventory  price  exceeds  the 
maximum  contract  by  more  than  20 
percent. 

(3)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 


§§  1765.40-1765.45  [Reserved] 

Subpart  E— Outside  Plant  Major 
Construction  by  Force  Account 

§§  1765.46—1765.55  [Reserved] 

Subpart  F—  Purchase  and  Installation 
of  Special  Equipment 

§1765.56  General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  (as  defined  in  7  CFR  Part 
1758)  setting  forth  the  requirements  and 
the  procedures  to  be  followed  by 
borrowers  in  purchasing  and  installing 
special  equipment  financed  with  loan 
funds. 

(b)  Terms  used  in  this  subpart  are 
defined  in  §  1765.02  and  REA  Contract 
Forms  397  and  398. 

(c)  Special  equipment  purchased  with 
loan  funds  must  be  included  in  the  List 
of  Materials  Acceptable  for  use  on 
telephone  systems  of  REA  borrowers 
(See  Bulletin  344-2)  and  meet  REA’s 
standards  and  specifications  (See  7  CFR 
Part  1772)  unless  otherwise  approved  by 
REA. 

(d)  Borrowers  must  obtain  REA 
review  and  approval  of  the  LD  for  their 
telephone  systems.  Applications  of 
special  equipment  not  included  in  an 
approved  LD  must  be  submitted  to  the 
GFR  for  REA  review  and  approval.  See 
§  1765.3. 

(e)  REA  Form  397  and  applicable 
specifications  shall  be  used  for  the 
purchase  of  special  equipment  for  major 
construction  on  a  furnish  and  install 
basis. 

(f)  REA  Form  398  and  applicable 
specifications  shall  be  used  for  the 
purchase  of  equipment  for  major 
construction  on  a  furnish  only  basis.  The 
procedures  provided  in  Subpart  G,  if 
applicable,  or  a  FAP  approved  by  REA 
may  be  used  for  the  installation  of 
special  equipment  purchased  with  a 
Form  398  contract. 

(g)  For  special  equipment  purchases 
for  minor  construction,  the  borrower 
may  at  its  option  use  the  Methods  of 
Minor  Construction  procedures 
contained  in  Subpart  G  of  the  purchase 
procedures  contained  in  this  Subpart  F. 

(h)  Some  types  of  special  equipment 
software.  See  Subpart  C  for  REA 
software  licensing  requirements. 

§  1765.57  Contracts  and  specifications 

(a)  Special  Equipment  Contract,  REA 
Form  397  shall  be  used  to  purchase 
equipment  on  a  furnish  and  install  basis. 

(b)  Special  Equipment  Contract,  REA 
Form  398  shall  be  used  to  purchase 
equipment  on  a  furnish  only  basis. 
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(c)  The  appropriate  equipment 
specifications  must  accompany  the 
selected  contract  form. 

(1)  Each  specification  consists  of 
performance  specifications,  installation 
requirements  (if  applicable)  and 
application  engineering  requirements. 

(2)  REA  specifications  for  the  Special 
Equipment  Contract  are  listed  in  7  CFR 
Part  1772. 

(3)  Where  specifications  are  not 
available,  general  engineering 
requirements  and  functional 
specifications  shall  be  prepared  by  the 
borrower  and  approved  by  REA. 

§  1765.58  Purchasing  special  equipment. 

(a)  General.  (1)  Equipment  purchases 
are  categorized  as  initial  equipment 
purchase,  equipment  additions  to 
existing  systems  and  new  system 
additions. 

(1)  An  initial  equipment  purchase  is  a 
first  time  purchase  by  a  borrower  of  a 
complete  system  of  special  equipment. 

(ii)  Equipment  additions  to  existing 
systems  are  additions  of  components  to 
complete  operating  systems  to  increase 
system  capacity  and  require 
components  made  by  the  manufacturer 
of  the  existing  system. 

(iii)  New  system  additions  are 
purchases  of  complete  systems  of 
special  equipment  where  the  purpose 
could  be  accomplished  either  with 
equipment  of  the  same  type  and 
manufacture  as  other  complete 
operating  systems  in  the  borrower's 
system,  or  with  complete  systems  of 
special  equipment  from  other 
manufacturers. 

(2)  For  initial  equipment  purchases 
which  qualify  as  major  construction, 
proposals  shall  be  received  from  three 
or  more  sellers  of  equipment  of  different 
manufacturers. 

(3)  For  equipment  additions  to 
increase  the  capacity  of  existing 
systems,  the  borrower  may  negotiate  for 
equipment  of  a  specific  type  and 
manufacture.  The  REA  approval  to 
negotiate  in  this  instance  is  not  required 
if  these  additions  were  specifically 
described  in  the  LD  approved  by  REA. 

(4)  For  new  system  additions,  the 
borrower  may  request  REA  approval  to 
negotiate  for  additional  equipment  for 
the  purpose  of  standardization  on  a 
system  basis,  provided  REA  approved 
the  procurement  method  used  for  the 
initial  equipment  purchase.  REA 
approval  to  negotiate  must  be  obtained 
before  release  of  the  P&S  to  the  seller. 

(5)  REA  will  not  approve  negotiation 
with  a  seller  of  non-domestic  equipment 
for  the  purpose  of  standardization, 
because  such  a  purchase  does  not  meet 
the  "Buy  American”  provision. 


(6)  REA  recommends  that  borrowers 
include  installation  by  the  seller  for 
initial  installations  of  special  equipment 
which  qualify  as  major  construction. 

(7)  Special  equipment  may  be 
installed  by  the  borrower  if  it  has 
qualified  personnel  and  test  equipment 
available  to  install  the  equipment  and 
make  the  required  acceptance  tests,  and 
written  approval  is  given  by  REA. 

(8)  Installations,  whether  by  the 
borrower  or  the  seller,  must  meet  the 
installation  requirements  of  Form  397 
specifications.  A  copy  of  the  appropriate 
acceptance  tests  results  must  be 
attached  to  the  closeout  documents  of 
work  order  summary. 

(9)  Detailed  considerations  and 
guidelines  for  the  preparation  of  the 
specifications  for  the  various 
applications  of  special  equipment  can  be 
found  in  appropriate  REA 
Telecommunications  Engineering  and 
Construction  manuals. 

(10)  The  borrower  must  obtain 
authorization  from  the  Federal 
Communications  Commission  (FCC)  to 
construct  and  operate  radio  transmitting 
equipment.  Evidence  of  FCC 
authorization  is  required  for  REA 
contract  approval.  Where  required,  the 
borrower  must  obtain  approval  of  state 
regulatory  bodies  regarding  tariffs  and 
related  matters. 

(b)  Procurement  Procedures — (1) 
General.  The  following  are  the 
procurement  procedure  steps  required 
for  the  purchase  of  special  equipment  by 
borrowers. 

(2)  Initial  Equipment  Purchase,  (i)  The 
borrower  prepares  the  P&S  and  sends 
two  copies  to  the  GFR  for  approval. 

(11)  REA  approves  the  P&S  in  writing 
(or  notifies  the  borrower  of  any  reason 
for  withholding  approval). 

(iii)  The  borrower  obtains  proposals 
from  three  or  more  sellers. 

(iv)  The  borrower  selects  the  proposal 
to  be  accepted  and  sends  notification  of 
this  selection  supported  by  a  summary 
of  all  proposals  and  an  enigneer’s 
recommendation  to  REA  for  approval. 

(v)  REA  approves  the  proposal 
selection  in  writing  (or  notifies  the 
borrower  of  any  reason  for  withholding 
approval). 

(vi)  The  borrower  sends  three 
executed  contracts  including 
specifications  to  REA  for  approval. 

(vii)  After  REA  approval  of  the 
contract,  one  copy  will  be  returned  to 
the  borrower  and  one  copy  will  be  sent 
to  the  seller. 

(3)  Equipment  Additions  to  Existing 
Systems.  Purchase  procedures  for 
equipment  additions  to  existing  systems 
are  the  same  as  for  initial  system 
purchase  except  that  the  borrower  may 
negotiate  for  equipment  of  a  specific 


type  and  manufacture  instead  of 
obtaining  proposals  from  three  or  more 
sellers. 

(4)  New  System  Additions,  (i)  The 
borrower  prepares  the  P&S  and  sends 
two  copies  to  the  GFR  for  approval.  The 
borrower  may  request  REA  approval  to 
negotiate  for  the  purpose  of 
standardization  on  a  system  basis. 

(ii)  REA  notifies  the  borrower  in 
writing  of  REA’s  decision  as  to  whether 
to  approve  the  P&S  and  whether  to 
allow  the  borrower  to  negoitate  for 
specific  equipment. 

(iii)  The  remainder  of  the  purchase 
procedures  for  new  system  additions  is 
the  same  as  for  initial  equipment 
purchase. 

(c)  Contract  Amendments.  (1)  The 
general  requirements  for  contract 
amendments  are  set  forth  in  §  1765.11. 

(2)  The  borrower  shall  prepare, 
arrange  for  the  execution  by  all  parties, 
and  submit  to  REA  any  required 
amendments  to  special  equipment 
contracts,  so  that  any  changes  in  the 
contract  will  have  been  submitted  prior 
to  or  simultaneously  to  the  time  closeout 
documents  are  submitted.  REA  Form 
238,  Construction  or  Equipment  Contract 
Amendment  shall  be  used  for  this 
purpose. 

(d)  Closeout  Procedures — (1) 
Acceptance  Tests  for  Form  397.  (i) 
Immediately  upon  completion  of  the 
installation  and  alignment  of  the 
equipment,  the  borrower  shall  arrange 
with  the  contractor’s  installer  and  the 
GFR  for  acceptance  tests. 

(ii)  The  contractor  shall  perform  the 
inspections  and  tests  outlined  in  the 
specifications. 

(iii)  The  contractor  shall  furnish  to  the 
borrower,  in  writing,  the  results  of  all 
the  tests  as  required  in  the 
specifications.  The  borrower  will 
analyze  the  test  results  and  determine 
whether  the  performance  of  the 
equipment  meets  the  contract 
specifications. 

(2)  Acceptance  Tests  for  Form  398.  (i) 
Upon  completion  of  the  installation  and 
alignment  of  the  equipment  (under  this 
contract  the  installation  alignment  will 
be  by  other  than  the  seller)  the  borrower 
shall  perform  all  the  inspections  and 
tests  outlined  in  the  specifications. 

(3)  Closeout  Documents,  (i)  When  the 
acceptance  tests  have  been  completed 
and  all  deficiencies  found  have  been 
corrected,  the  borrower  shall: 

(A)  Assemble  the  documents  listed  in 
Appendix  F  which  are  required  for  the 
closeout  of  the  special  equipment 
contract. 

(B)  Notify  the  GFR  that  the 
installation  is  ready  for  final 
acceptance. 


31358 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


(C)  Make  available  for  the  GFR  the 
documents  listed  in  Appendix  F. 

(ii)  The  GFR  reviews  the  final 
documents  and  distributes  all  the 
documents  as  indicated  in  Appendix  F. 

(iii)  Final  payment  shall  not  be  made 
until  REA  has  approved  the  closeout 
documents. 

§  §  1765.59—1765.65  [Reserved] 

Subpart  G— Methods  of  Minor 
Construction 

§  §  1765.66—1765.80  [Reserved! 

Subpart  H— Construction  Certification 
Program 

§  §  1765.81—1765.99  [Reserved! 
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Part  1765 
Appendix  A 
Page  72 


jiXRJMENTS  REQUIRED  TO  GLOSSOUT  CONSTRUCTION  OF  BUILDINGS 


PREPARED 


CONSTRUCTION  OR  EQUIPMENT  CONTRACT 
AMENDMENT  (Submit  to  REA  for  approval, 
as  required.) 


["CERTIFICATE  OF  COMPLETION 
(Contract  Construction) 


CERTIFICATE  OF  COMPLETION  (Force 
Account  Construction) 


CERTIFICATE  OF  CONTRACTOR 


WAIVER  AND  RELEASE  OF  LIEN 
(2  copies  from  each  supplier) 


CERTIFICATE  (BUY  AMERICAN) 


STATEMENT  OF  ARCHITECT'S  FEE 


INVENTORY  -  LIST  MATERIALS  AND  SERVICES 
FURNISHED  BY  BORROWER  UPON  WHICH 
ARCHITECTURAL  SERVICES  WERE  FURNISHED. 
SHOW  COST  (See  Form  284) 


INVENTORY  -  LIST  MATERIALS  AND  SERVICES 
FURNISHED  BY  BORROWER  UPON  WHICH 
ARCHITECTURAL  SERVICES  WERE  NOT  PERFORMED 
SHOW  COST. 


"AS-BUILT"  PLANS  AND  SPECIFICATIONS 


GUARANTEES,  WARRANTIES,  BONDS,  OPERATING 
OR  MAINTENANCE  INSTRUCTIONS,  ET  CETERA. 


*  Cost  of  Materials  and  Services  Furnished  by  Borrower  not  to  be  Included  in  T 
Cost  on  Form  181. 


**  When  only  Minor  Changes  Were  Made  During  Construction,  Two  Copies  of  a  State 
to  that  Effect  from  the  Architect  Will  be  Accepted  in  Lieu  of  the  "As-Built’ 
Plans  and  Specifications. 


Part  1765 

DOCUMENTS  REQUIRED  TO  CLOSEOUT  CENTRAL 

Appendix  B 

OFFICE  EQUIPMENT  CONTRACT 

Page  73 

I  DISTRIBUTION 


CONSTRUCTION  OR  EQUIPMENT  CONTRACT 
AMENDMENT  (Submit  to  REA  for  approval 
if  required,  before  following 
documents.) 

CERTIFICATE  OF  COMPLETION  and 
CERTIFICATE  OF  CONTRACTOR  and 
INDEMNITY  AGREEMENT  (If  submitted, 
Fom  744  is  not  required.) 

RESULTS  OF  ACCEPTANCE  TESTS 
(Prepare  and  distribute  copies 
immediately  upon  completion  of  the 
acceptance  tests  of  each  central 
office. ) 

752a  CERTIFICATE  OF  COMPLETION  -  NOT 
INCLUDING  INSTALLATION 

744  CERTIFICATE  OF  CONTRACTOR  and  INDEMNITY 
AGREEMENT  (Where  contractor  is  manu¬ 
facturer,  this  form  may  be  submitted 
in  lieu  of  REA  Forms  224  and  231.) 

224  WAIVER  AND  RELEASE  OF  LIEN 

(Two  copies  from  each  supplier) 

231  CERTIFICATE  OF  CONTRACTOR 

213  CERTIFICATE  (BUY  AMERICAN) 

SWITCHING  DIAGRAM,  as  installed 

SET  OF  DRAWINGS 

(Each  set  to  include  all  the  drawings 
required  under  the  Specification 
REA  Form  522) 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18, 1988  /  Proposed  Rules _ 31359 


DOCUMENTS  REQUIRED  TO  CLOSEOUT 
TELEPHONE  CONSTRUCTION  CONTRACT 
REA  FORM  515 


FINAL  INVENTORY 


FINAL  INVENTORY 


CONTRACTOR'S  BOND  EXTENSION 
(When  required) 


TABULATION  OF  MATERIALS  FURNISHED 
BY  BORROWER 


CERTIFICATE  ("BUY  AilERICAN" ) 


USTING  OF  CONSTRUCTION  CHANGE  ORDERS 


WAIVER  AND  RELEASE  OF  LIEN 

(Two  copies  from  each  supplier) 


CERTIFICATE  OF  CONTRACTOR 


FINAL  STATEMENT  OF  CONSTRUCTION 


REPORTS  ON  RESULTS  (F  ACCEPTANCE  TESTS 


SET  OF  FINAL  STAKING  SHEETS 


TABULATION  OF  STAKING  SHEETS 


CORRECTION  SUM1ARY  (legible  copy) 


TREATED  FOREST  PRODUCTS  INSPECTION 
REPORTS  OR  CERTIFICATES  OF  COMPLIANCE 
(Prepared  by  inspection  company  or 
supplier) 


FINAL  KEY  MAP  (when  applicable) 


FINAL  CENTRAL  OFFICE  AREA  AND  TOWN 
DETAIL  MAPS 


PREPARED 

BY 


*  After  approval  of  inventory  by  REA,  one  will  be  returned  to  borrowe 


Part  1765 
Appendix  D 
Page  75 


STEP-BY-STEP  PROCEDURE 

FOR  CLOSING  OUT  TELEPHONE  CONSTRUCTION  CONTRACT 
LABOR  AND  MATERIALS,  REA  FORM  515 


pflMH  *.;i] 

BY 

PROCEDURE 

1 .  Prior  to 
completion  of 
construction 

Borrower's 

Engineer 

Receives  Instructions  from  the  GFR 
concerning  the  closeout  procedure. 

2.  Upon 

completion  of 
construction 

Borrower's 

Engineer 

Prepares  the  following: 

3  sets  of  Key  Maps,  when  applicable. 

1  of  which  shows  work  done  under 

the  construction  contract  marked 
mi th  red  pencil 

3  sets  of  Detail  Maps,  1  of  which 
shows  work  done  under  the  construc¬ 
tion  contract  marked  with  red  pencil 
1  copy  of  Tabulation  of  Staking  Sheets 
1  copy  of  tentatave  Final  Inventory, 

REA  Forms  724,  724a 

1  copy  of  tentative  Tabulation,  REA  Form 
281,  if  borrower  supplied  part  of  the 
materials. 


3.  After  Borrower's 

construction  Engineer 

has  been 

completed  and 
acceptance 
tests  made 

4.  Upon  receipt  GFR 

of  letter  from 
borrower's 
engineer 


Forwards  letter  to  the  borrower  with  copies 
to  the  GFR  stating  that  the  project  is 
ready  for  final  Inspection. 


Promptly  arranges  with  borrower,  borrower's 
engineer,  and  contractor  for  final  in¬ 
spection  of  construction.  It  is 
contemplated  that  final  Inspections  will  be 
made  on  sections  of  line  as  construction 
is  completed,  leaving  a  minimum  amount  to 
be  Inspected  at  this  time. 


5.  When  required  REA  Field  Hakes  an  examination  of  borrower's 
Accountant  construction  records,  and  audits  REA 

Form  281,  if  borrower  supplied  part  of  the 
materials. 
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WHEN 


BY 


PROCEDURE 


6.  Inspection 
date  scheduled 


7.  During 
Inspection 


8.  During 
Inspection 


9.  During 
Inspection 

10.  During 
Inspection 


Borrower's 

Engineer 


Borrower's 

Engineer 


Contractor 


Borrower's 

Engineer 

Borrower’s 

Engineer 


Shall  have  the  following  doc 
available  for  the  GFR: 

1  set  of  “as  constructed" 
(when  appl 1  cable) 

1  set  of  "as  constructed" 

1  copy  of  the  List  of  Cons 
Change  Orders 
1  set  of  Final  Staking  Sh« 
1  copy  of  Tabulation  of  SI 
1  copy  of  Treated  Forest  F 
Inspection  Reports  or  C( 
Compliance 

1  copy  of  tentative  Final 
Forms  724.  724a 
l  copy  of  tentative  Tabuli 
Form  231,  If  borrower  fi 
of  material . 

1  copy  of  Report  on  Result 
Acceptance  Tests 

Issues  Instructions  to  coi 
covering  corrections  In  c< 
found  during  Inspection  b; 
company  of  the  borrower's 
and  the  contractor  or  his 
representative. 

Corrects  defects  in  const 
basis  of  instructions  fro 
borrower's  engineer.  The 
should  proceed  closely  bel 
Inspection  In  order  that 
engineer  can  check  the  co 
before  leaving  the  system 

With  GFR  Inspects  and  app 
construction. 

Harks  Inspected  areas  on 
available,  otherwise  on  t 


mm 
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Part  1765 

Appendix  D 

Appendix  D 

Page  76 

Page  77 

SEQUENCE 


STEP:  : 

BY 

PROCEDURE 

NO.:  WHEN  : 

documents 

1 1 .  Upon 

Borrower’s 

Prepares  or  obtains  all  the  closeout 

completion  of 

Engineer 

documents  listed  in  Appendix  C 

■d"  Key  Maps 

inspection 

Makes  distribution  of  the  copies  of  the 

;d"  Detail  Maps 
instruct  ion 

documents  as  Indicated  in  Appendix  C. 

Forwards  the  documents  for  REA  to  the 

Sheets 

GFR 

f  Staking  Sheets 
st  Products 

12.  After 

REA  GFR 

Reviews  documents  and  distributes  copies 

r  Certificates  of 

reviewing 
final  documents 

as  indicated  in  Appendix  C. 

nal  Inventory  REA 

13.  After  signing 

Borrower 

Prepares  and  submits  Financial 

bulation,  REA 

final 

Requirement  Statement.  REA  Form  481 

r  furnished  part 

inventory 

requesting  amount  necessary  to  make 
final  payment  due  under  contract. 

suits  of 

14.  On  receipt  of 

Borrower 

Promptly  forwards  check  for  final 

final  advance 

payment  to  contractor. 

contractor 
n  construction 
n  by  GFR  in  the 
r‘s  engineer 
his/her 

instruction  on 
from  the 

The  corrections 

behind  the 
lat  the  borrower's 
i  corrections 
tern. 

approves  corrected 


on  the  Key  Map,  If 
>n  the  Detail  Haps. 
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DOCUMENTS  REQUIRED  TO  CLOSEOUT 
SPECIAL  EQUIPMENT  CONTRACTS 


of  1 
Copies 

Pre 

oaredBy 

1 

Dis-  | 

tribution  ! 

■8 

Form 

397 

Form 

398 

Form  Fumist 
By  REA 

Description 

Form  397 

CO 

O' 

CO 

e 

£ 

Contractor 

u 

Contractor 

Wt 

1 

g 

Borrower 

Contractor 

i 

238 

CONSTRUCTION  OR  EQUIPMENT  CONTRACT 

AMENDMENT  (If  required,  subnit  to  REA 
for  approval  before  other  closeout 
documents. ) 

3 

3 

- 

X 

- 

X 

- 

- 

3 

1396 

CERTIFICATE  OF  COMPLETION  -  SPECIAL 

EQUIPMENT  CONTRACT  (Including  Installation) 

3 

- 

- 

X 

- 

X 

1 

1 

1 

p96a 

CERTIFICATE  OF  COMPLETION  -  SPECIAL 
EQUIPMENT  CONTRACT  (Not  Including 
Installation) 

3 

X 

“ 

X 

1 

1 

1 

744 

CERTIFICATE  OF  CONTRACTOR  AND  INDEMNITY 
AGREEMENT 

2 

- 

X 

- 

- 

- 

1 

- 

1 

213 

CERTIFICATE  (BUY  AMERICAN) 

l 

1 

X 

- 

X 

- 

1 

- 

- 

Report  in  writing,  including  all  measure¬ 
ments  and  other  information  required 
tinder  Part  II  of  the  applicable 
specifications 

2 

2 

X 

X 

1 

1 

Set  of  maintenance  recommendations  for  all 
equipment  furnished  under  the  contract 

1 

1 

| 

X 

X 

1 
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Dated:  August  9, 1988. 

Harold  V.  Hunter, 

Administrator. 

[FR  Doc.  88-18369  Filed  8-17-88;  8:45  am] 

BILLING  CODE  3410-15-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  563c  and  571 
[No.  88-687] 

investment  Portfolio  Policy  and 
Accounting  Guidelines;  Extension  of 
Comment  Period 

Date:  August  12, 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule;  proposed 
statement  of  policy:  extension  of 
comment  period. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  [the  "Board”)  is  extending  to 
September  20, 1988  the  comment  period 
on  its  proposed  rule  and  statement  of 
policy  regarding  investment  portfolio 
policy  and  accounting  guidelines  for 
insured  institutions. 

date:  Comments  must  be  received  on  or 
before  September  20, 1988. 

ADDRESS:  Send  comments  to:  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  St.  NW., 

Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at 
Information  Services,  Federal  Home 
Loan  Bank  Board,  801 17th  Street,  NW., 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Gerschick,  Professional 
Accounting  Fellow,  (202)  331-4583,  or  W. 
Barefoot  Bankhead,  Professional 
Accounting  Fellow,  (202)  331-4585, 

Office  of  Regulatory  Activities,  Federal 
Home  Loan  Bank  System,  801 17th 
Street,  NW.,  Washington,  DC  20006;  or 
Gary  Jeffers,  Staff  Attorney,  (202)  377- 
6457,  or  Julie  L.  Williams,  Deputy 
General  Counsel,  (202)  377-6459, 
Corporate  and  Securities  Division, 

Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On  June 
9, 1988,  the  Board  proposed  to  adopt  a 
rule  and  a  statement  of  policy  pertaining 
to  investment  portfolio  policy  and 
accounting  guidelines  for  institutions  the 
accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  (“FSUC").  53  FR  23244 
(June  21, 1988).  The  proposal  is  intended 
to  clarify  that  insured  institutions  must 
account  for  securities  held  for 
investment,  sale,  and/or  trading  in 


accordance  with  generally  accepted 
accounting  principles  (“GAAP”).  The 
proposal  was  published  with  a  sixty-day 
comment  period  which  would  expire  on 
August  22, 1988. 

The  Board  has  determined,  as  set 
forth  in  a  notice  of  public  hearing 
published  elsewhere  in  the  Notices 
section  of  the  Federal  Register,  to  hold  a 
public  hearing  on  this  proposal  on 
September  13, 1988.  In  order  to  give  the 
public  adequate  opportunity  to  respond 
to  issues  discussed  at  this  hearing  the 
Board  is  hereby  extending  the  comment 
period  on  the  proposal.  The  comment 
period  will  now  expire  on  September  20, 
1988.  The  Board  notes  that  comments 
already  submitted  in  response  to  the 
proposal  need  not  be  resubmitted  during 
the  extension  of  the  comment  period. 

The  Board  will  consider  all  comments 
submitted  in  reaching  a  final  decision, 
including  the  views  expressed  at  the 
public  hearing;  it  encourages  all 
interested  parties  to  submit  their 
comments  on  all  aspects  of  the  proposed 
rule  and  statement  of  policy. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  88-18781  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6720-01-M 


12  CFR  Parts  563c  and  571 

[Docket  No.  88-688] 

Investment  Portfolio  Policy  and 
Accounting  Guidelines 

Date:  August  12, 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice  of  public  hearing. 

summary:  This  notice  announces  a 
public  hearing  on  the  proposed  rule  and 
the  proposed  statement  of  policy  issued 
by  the  Federal  Home  Loan  Bank  Board 
(“Board”)  to  clarify  that  insured 
institutions  must  account  for  securities 
held  for  investment,  sale  and/or  trading 
in  accordance  with  generally  accepted 
accounting  principles  (“GAAP”). 

DATE:  The  public  hearing  will  be  held 
Tuesday,  September  13, 1988,  9:00  a.m.- 
5:00  p.m. 

ADDRESS:  Written  requests  to 
participate  in  the  public  hearing  must  be 
mailed  to  the  Secretary,  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552,  or  hand 
delivered  to  the  same  address  between 
the  hour  of  9:00  a.m.  and  5:00  p.m. 
Monday  through  Friday,  and  received  no 
later  than  5:00  p.m.  on  August  29, 1988. 


HEARING  location:  The  Federal  Home 
Loan  Bank  Board's  Amphitheater,  2nd 
Floor,  1700  G  Street,  NW.,  Washington, 

DC  20552. 

Copies  of  the  Notice  of  Proposed 
Rule/Proposed  Statement  of  Policy  and 
any  comments  or  other  materials 
relating  to  the  proposed  rule  and 
proposed  statement  of  policy  will  be 
made  available  in  the  Federal  Home 
Loan  Bank  Board’s  reading  room  at  801 
17th  Street,  NW.,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  A.  Gerschick,  Professional 
Accounting  Fellow,  (202)  331-4583,  or 
Barefoot  Bankhead,  Professional 
Account  Fellow,  (202)  331-4585,  Office 
of  Regulatory  Activities,  Federal  Home 
Loan  Bank  System,  801 17th  Street,  NW., 
Washington,  DC  20006;  or  Gary  Jeffers, 
Staff  Attorney,  (202)  377-6457,  or  Julie  L. 
Williams,  Deputy  General  Counsel,  (202) 
377-6459,  Corporate  and  Securities 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  On  June 
9, 1988,  by  Resolution  No.  88-460,  the 
Board  proposed  an  amendment  to  its 
rules  and  proposed  a  statement  of  policy 
on  the  accounting  for  securities  held  for 
investment,  sale  and/or  trading  in 
accordance  with  GAAP.  Based  on  the 
controversial  nature  of  the  proposed 
rule/proposed  statement  of  policy,  the 
Board  wishes  to  hold  a  public  hearing  to 
permit  interested  persons  to  express 
their  views  on  the  proposed  rule/ 
proposed  statement  of  policy  or  any 
aspect  of  the  proposals.  The  Board 
proposed  a  60-day  comment  period  that 
is  scheduled  to  expire  on  Monday, 

August  22, 1988.  That  comment  period  is 
to  be  extended  until  Tuesday, 

September  20, 1988.  See  Board  Res.  No. 
88-687,  published  elsewhere  in  the 
Proposed  Rules  section  of  the  Federal 
Register. 

Participants  in  the  hearings  are 
invited  to  address  all  aspects  of  the 
proposed  rule/proposed  statement  of 
policy.  In  addition,  the  Board 
specifically  invites  oral  comments,  as 
well  as  supplementary  or  independent 
written  submissions,  studies  or  analyses 
with  regard  to  the  following  matters: 

(1)  The  anticipated  impact  of  the 
proposals  on  the  investment  policies 
and  investment  strategies  of  insured 
institutions; 

(2)  The  anticipated  effect  on  insured 
institutions  of  the  documentation 
requirements  of  the  proposals; 

(3)  The  need  to  modify  or  further 
refine  the  terms  “intent”  and  “ability"  as 
used  in  the  proposals; 
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(4)  The  proper  role  of  the  insured 
institution’s  board  of  directors  in 
investing  activities,  i.e.,  merely  policy 
making  and  broad  oversight  versus  more 
frequent  monitoring  and  review  of 
management  activities. 

Persons  wishing  to  participate  in  the 
hearing  should  send  a  written  request  to 
participate  in  the  hearings  to  the 
Secretary,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW„  Washington, 
DC  20552,  to  be  received  no  later  than 
the  close  of  business  August  29, 1988. 
Requests  may  be  hand  delivered 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.  Monday  through  Friday.  This 
requirement  is  necessary  in  order  to 
provide  sufficient  time  to  acknowledge 
receipt  of  the  notices  and  inform 
participants  of  the  schedule  of  the 
hearing.  It  will  also  enable  alternative 
arrangements  to  be  made  for  the  hearing 
if  more  persons  are  expected  to  attend 
than  the  Amphitheater  can 
accommodate. 

The  request  to  participate  in  the 
hearing  must  include  the  following 
information. 

(1)  The  name,  address,  and  business 
telephone  number  of  the  participant;  (2) 
the  entity  that  the  participant  is 
representing;  (3)  a  brief  summary  of  the 
participant's  remarks;  and  (4)  the 
preference,  if  any,  for  the  time  which  the 
participant  wishes  to  testify.  While  the 
Board  will  attempt  to  accommodate  the 
participants  as  to  time,  it  cannot 
guarantee  that  it  will  be  able  to  honor 
all  such  preferences.  Moreover,  the 
Board  may  allocate  the  available  time 
according  to  the  various  issues  raised  in 
the  proposals.  Participate  should, 
therefore,  be  selective  in  identifying  the 
topics  they  wish  to  address. 

Depending  on  the  number  of  requests 
received,  participants  may  be  limited  to 
the  length  of  their  oral  presentations; 
they  will  be  advised  in  writing  of  the 
time  scheduled  for  their  presentation. 
Also,  depending  on  the  number  of 
requests  received,  the  Board  may  decide 
to  conduct  the  hearing  over  more  than 
one  day,  although  it  does  not 
contemplate  such  an  extension  at  this 
time. 

The  Board  reserves  the  right  to  limit 
the  number  of  participants  and  to  select, 
in  its  discretion,  those  persons  who  may 
make  oral  presentations  if  it  receives 
more  requests  for  participation  than 
may  be  accommodated  in  the  time 
available.  Additionally,  the  Board 
anticipates  establishing  panels  of 
participants  for  presentations.  If  it  does 
so,  the  Board  will  take  steps  to  ensure 
that  the  designated  witnesses  or  panels 
constitute  a  representative  sample  of  the 
types  of  participants  and  of  the  views  of 
those  who  wish  to  participate. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

IFR  Doc.  88-18782  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6720-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-71-AD] 

Airworthiness  Directives:  BFGoodrich 
(or  Former  Company  Name  Sargent 
Industries,  Pico  Division)  7-Man 
Liferaft,  P/N  100102-( ) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  BFGoodrich  7-Man  Liferafts,  P/N 
100102-( ),  which  would  require 
replacement  of  certain  inflation  gas 
cylinders.  This  proposal  is  prompted  by 
a  report  that  three  cylinders  were  found 
which  had  leaked  to  O  psi  while  in  the 
packed  state.  This  condition,  if  not 
corrected,  could  lead  to  a  situation 
where  the  raft  would  not  be  available 
for  use  in  an  aircraft  ditching.  These 
liferafts  could  be  used  in  any  type 
aircraft. 

dates:  Comments  must  be  received  no 
later  than  October  12, 1988. 

ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
71-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  BFGoodrich  Aircraft 
Evacuation  Systems,  3414  South  Fifth 
Street,  Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Los  Angeles 
Transport  Airplane  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  S.  Eierman,  Aerospace 
Engineer,  ANM-130L,  FAA,  Northwest 
Mountain  Region,  Los  Angeles 
Transport  Airplane  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806;  telephone  (213)  988-5336. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interest  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/ public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-71-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion:  The  FAA  has  received  a 
report  of  three  instances  where  P/N 
630104-205  cylinders,  used  to  inflate 
BFGoodrich  7-man  liferafts,  P/N  100102- 
( ),  were  found  to  have  leaked  to  O  psi 
while  in  the  packed  state.  All  three 
instances  were  discovered  at  the  time  of 
liferaft  overhaul.  The  cylinders  had 
cracks  which  caused  the  leakage  to 
occur.  The  problem  resulted  from  the 
high  lead  content  of  the  aluminum  used 
as  the  cylinder  material.  This  condition 
is  limited  to  certain  lots  of  cylinders. 

The  material  specification  has  since 
been  changed  to  prevent  the  use  of  high 
lead  content  aluminum. 

The  continued  use  of  the  cylinders 
from  the  affected  lots  could  result  in  a 
liferaft  which  would  not  inflate  properly 
and,  therefore,  may  not  be  available  in 
the  event  of  an  aircraft  ditching. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Alert  Service  Bulletin  No. 
130101-25A-203,  dated  March  29, 1988. 
This  service  bulletin  lists  serial  numbers 
of  all  the  cylinders  which  must  be 
replaced,  and  provides  instruction  for 
this  action. 

Since  this  condition  is  likely  to  exist 
on  any  BFGoodrich  liferaft  using  a 
cylinder  from  the  lots  manufactured 
from  high  lead  content  aluminum,  an  AD 
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is  proposed  to  require  replacement  of 
the  unacceptable  cylinders  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  approximately  100 
cylinders  would  be  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  cylinder  to  remove  and 
replace  an  unsatisfactory  cylinder,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  BFGoodrich  will  provide 
replacement  cylinders  at  no  charge. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $12,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  liferaft 
($120).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  proposed  amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^149, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


BFGoodrich  (Sargent  Industries,  Pico 
Division):  Applies  to  BFGoodrich  (or 
former  company  name  Sargent 
Industries,  PICO  division)  7-man  liferafts, 
P/N  100101-( ).  (This  liferaft  is  approved 
under  Technical  Standard  Order  C70). 
Compliance  required  within  90  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished 

To  eliminate  cylinders  which  may  leak  due 
to  the  material  used  in  their  fabrication, 
accomplish  the  following: 

A.  Inspect  the  liferafts  to  determine  the 
part  number  (P/N).  If  the  liferaft  contains  a 
P/N  630104-205  cylinder  with  a  serial  number 
listed  in  BFGoodrich  Alert  Bulletin  NO. 
130101-15A-203,  dated  March  29, 1988,  the 
cylinder  must  be  replaced  prior  to  further 
flight,  in  accordance  with  that  service 
bulletin. 

Note:  The  BFGoodrich  service  bulletin  lists 
the  raft  P/N  and  S/N  on  which  the  cylinders 
were  originally  installed. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Transport  Airplane  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  by  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  BFGoodrich  Aircraft 
Evacuation  Systems,  3414  South  Fifth 
Street,  Phoenix,  Arizona  85040.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  3229  East  Spring 
Street,  Long  Beach,  California. 

Issued  in  Washington,  DC,  on  August  11, 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 

[FR  Doc.  88-18739  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-100-AD] 

Airworthiness  Directives:  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notive  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require 
ultrasonic  inspection  and  overhaul,  if 
necessary,  of  wing  landing  gear  beam 
outboard  end  fittings.  This  proposal  is 


promoted  by  the  report  of  a  fracture  of  a 
left  wing  landing  gear  beam  outboard 
end  fitting  on  one  airplane.  This 
condition,  if  not  corrected,  could  result 
in  separation  of  the  outboard  end  of  the 
landing  gear  beam  with  possible  damage 
to  control  cables  or  hydraulic  lines  in 
the  area  of  the  landing  gear  beam. 

DATES:  Comments  must  be  received  no 
later  than  October  12, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
100-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 

Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Transport 
Airplane  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 
Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
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the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-100-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

One  operator  of  a  Boeing  Model  747 
series  airplane  reported  a  fracture  of  a 
left  wing  landing  gear  beam  outboard 
end  fitting  on  an  airplane  which  had 
accumulated  63,700  flight  hours  and 
15,900  flight  cycles.  Examination  of  the 
fractured  fitting  revealed  that  all  cracks 
started  at  corrosion  pits  in  the  fitting 
bore,  and  crack  propagation  was  caused 
by  stress  corrosion.  Other  operators 
have  reported  corrosion  in  the  fitting 
attach  bolt  holes,  and  faying  surface  of 
the  end  fitting.  This  condition,  if  not 
corrected,  could  lead  to  separation  of 
the  outboard  end  of  the  landing  gear 
beam,  with  possible  damage  to  control 
cables  or  hydraulic  lines  in  the  area  of 
the  landing  gear  beam. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-57-2244, 
dated  March  31, 1988,  which  defines  the 
specific  inspection  procedures  to  be 
used  to  check  for  cracks  in  the  wing 
landing  gear  support  beam  outboard  end 
fitting  on  certain  Boeing  Model  747 
airplanes.  The  service  bulletin  also 
describes  a  repair  and  rework  method 
that  terminates  the  need  for  those 
inspections. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  ultransonic 
inspection  and  repair,  as  necessary,  of 
the  wing  landing  gear  support  beam 
outboard  end  fittings  on  certain  Boeing 
Model  747  series  airplanes  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  192  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  appoximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $76,800. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 


involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39 — [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-57-2244,  dated  March  31, 
1988,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  a  wing  landing  gear 
beam  outboard  end  fitting  with  possible 
damage  to  control  cables  or  hydraulic  lineB  in 
the  area  of  the  landing  gear  beam, 
accomplish  the  following: 

A.  Prior  to  the  accumulation  of  30,000  flight 
hours,  or  8  years  in  service,  whichever  occurs 
first,  or  within  the  next  18  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  ultrasonically  inspect  the  wing  landing 
gear  beam  outboard  end  fittings  for  cracks  or 
corrosion  in  accordance  with  Boeing  Service 
Bulletin  747-57-2244,  dated  March  3, 1988. 

B.  If  no  cracking  or  corrosion  is  found, 
repeat  the  inspection  required  by  paragraph 
A.,  above,  at  intervals  not  to  exceed  18 
months. 

C.  If  cracking  or  corrosion  is  found,  prior  to 
further  flight,  remove  the  wing  landing  gear 
beam  outboard  fitting  and  rework  in 
accordance  with  Boeing  Service  Bulletin  747- 
57-2244,  dated  March  31, 1988. 

D.  Terminating  action  for  the  inspections 
required  by  paragraphs  A.  and  B.,  above, 
consists  of  rework  of  the  wing  landing  gear 
beam  outboard  fittings  in  accordance  with 


Boeing  Service  Bulletin  747-57-2244,  dated 
March  31. 1988. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Transport  Airplane  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Transport  Airplane  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 

Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Transport 
Airplane  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC,  on  August  11, 
1988. 

Thomas  E.  McSweeny, 

Acting  Director,  Office  of  Airworthiness. 

[FR  Doc.  88-18740  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ANM-12] 

Proposed  Alteration  of  Transition 
Area;  Vernal,  UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  add 
1,200  foot  transition  area  at  Vernal, 
Utah,  to  provide  controlled  airspace  to 
encompass  a  new  departure  procedure. 
This  action  does  not  change  the  existing 
700  foot  transition  area. 

dates:  Comments  must  be  received  on 
or  before  October  3, 1988 

addresses:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  88-ANM-12, 17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


31367 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  88-ANM-12, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  98168,  Telephone: 
(206)  431-2536. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  88- 
ANM-12”.  The  pastcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
A.viation  Administration,  Airspace  & 
Sysem  Management  Branch,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington,  98168. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  11-2 
which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  in  the  vicinity  of  Vernal,  Utah. 
Additional  controlled  airspace  is 
required  to  accommodate  a  new 
departure  procedure  for  the  Vernal 
Airport  to  protect  aircraft  climbing  in 
the  Vernal  (VFR)  Very  High  Frequency 
Omnidirectional  Range  Station  (VOR) 
holding  pattern. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 

1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule” 
under  Executive  Order  12291;  (2)  is  not  a 
“significant  rule”  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  RATES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69 

§71.181  [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Vernal,  Utah  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  9.5  miles 
northeast  and  5  miles  southwest  of  the 
Vernal  VOR  157°  and  337°  radials,  extending 


from  10  miles  northwest  to  18.5  miles 
southeast  of  the  VOR;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  14.5  nautical  miles  northeast 
and  9.5  miles  southwest  of  the  Vernal  VOR 
157°  and  337°  radials,  extedning  from  13  miles 
northwest  to  22  miles  southeast  of  the  VOR: 
excluding  those  portions  within  the  VOR 
federal  airways. 

Issued  in  Seattle,  Washington,  on  July  23, 
1988. 

F.  E.  Davis, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

[FR  Doc.  88-18741  Filed  8-17-88;  8:45  am| 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  178  and  192 

Exportation  of  Used  Self-Propelled 
Vehicles 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
adding  a  new  part  concerning  the 
exportation  of  used  self-propelled 
vehicles.  It  sets  forth  the  requirements 
for  lawful  exportation  of  such  vehicles 
as  well  as  the  penalties  and  liabilities 
for  attempted  unlawful  exportation. 
These  regulations  are  necessary  to 
implement  certain  provisions  of  the 
Motor  Theft  Law  Enforcement  Act  of 
1984  and  the  Trade  and  Tariff  Act  of 
1984  dealing  with  the  unlawful 
exportation  of  used  self-propelled 
vehicles.  A  notice  was  published 
previously  concerning  this  matter.  After 
consideration  of  comments  received  in 
response  to  the  notice,  certain 
modifications  were  made.  The  modified 
proposal  is  being  republished  for  further 
comments. 

date:  Comments  must  be  received  on  or 
before  October  17, 1988. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  Room  2324,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW„  Washington,  DC  20229. 
Comments  relating  to  the  information 
collection  aspects  of  the  proposal  should 
be  addressed  to  Customs,  as  noted 
above,  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  U.S.  Customs 
Service,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Legal  Aspects:  Harriett  D.  Blank,  (202) 

566-5746. 

Operational  Aspects:  Louis  Razzino, 

(202)  566-2140. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L.  98- 
547),  amended  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1202  et  seq.),  by 
adding  a  new  section  627  (19  U.S.C. 

1627),  relating  to  the  unlawful 
importation  or  exportation  of  certain 
vehicles  and  equipment.  Subsequently, 
the  Tariff  Act  of  1930  was  further 
amended  by  section  205  of  the  Trade 
and  Tariff  Act  of  1984  (Pub.  L.  98-573), 
which  also  added  a  new  section  627, 
similar  to  section  627  of  Pub.  L.  98-547. 
The  amendments  made  by  Pub.  L.  98- 
573  are  set  forth  as  19  U.S.C.  1627a. 

The  new  sections  provide  for  civil 
penalties  of  not  more  than  $10,000  for 
each  violation  of  knowingly  importing, 
exporting,  or  attempting  to  import  or 
export  (1)  any  stolen  self-propelled 
vehicle,  vessel  or  aircraft;  or  (2)  any  self- 
propelled  vehicle  or  part  of  a  self- 
propelled  vehicle  from  which  the  vehicle 
identification  number  (VIN)  has  been 
removed,  obliterated,  tampered  with  or 
altered.  Also,  any  violation  of  19  U.S.C. 
1627  or  1627a  subjects  the  vehicle, 
vessel,  aircraft,  or  part  thereof  to  seizure 
and  forfeiture.  In  addition,  any  person 
attempting  to  export  a  used  self- 
propelled  vehicle  must  present  both  the 
vehicle  and  a  document  describing  the 
vehicle,  which  includes  the  VIN,  to 
Customs  before  lading  if  the  vehicle  is  to 
be  transported  by  vessel  or  aircaft,  or 
before  export  if  the  vehicle  is  to  be 
transported  by  rail,  highway,  or  under 
its  own  power.  Failure  to  comply  with 
this  provision  subjects  the  violator  to  a 
civil  penalty  of  $500  for  each  violation. 

Public  Law  98-547  and  Public  Law 
98-573  were  enacted  in  response  to  the 
ever-increasing  incidents  of  the  theft  of 
motor  vehicles  and  other  conveyances 
and  their  exportation  from  the  U.S.  It  is 
estimated  that  approximately  200,000 
stolen  vehicles  are  exported  each  year, 
primarily  by  professional  thieves  or 
people  employed  by  them  to  effect  the 
exportation.  The  recovery  rate  for  stolen 
vehicles  decreased  from  86%  in  1967  to 
62.9%  in  1984. 

There  is  also  a  growing  problem 
concerning  the  exportation  of  vehicle 
components.  The  parts  are  often  shipped 
in  sealed  containers,  making  detection 
more  difficult. 

The  legislation  concerning  the 
exporting  and  importing  of  self- 
propelled  vehicles,  other  conveyances  or 
parts  thereof  with  altered  vehicle 


identification  numbers  established 
penalties  for  violations  and  provided  for 
the  seizure  and  forfeiture  of  the  vehicles, 
other  conveyances  or  parts.  It  is 
expected  that  these  sanctions  will  both 
deter  the  exportation  of  stolen  vehicles 
and  improve  the  recovery  rate  of  those 
vehicles  which  are  stolen.  The 
legislation  also  directed  that  regulations 
by  prescribed  by  the  Secretary  of  the 
Treasury  with  regard  to  the  procedures 
for  the  lawful  exportation  of  used  self- 
propelled  vehicles. 

Prior  Proposal 

On  March  17, 1987,  Customs  published 
a  notice  in  the  Federal  Register  (52  FR 
8308),  proposing  regulations  to 
implement  19  U.S.C.  1627  and  1627a.  It 
was  proposed  to  establish  a  new  Part 
192,  Customs  Regulations  (19  CFR  Part 
192). 

Sections  192.1  through  192.4  of 
Subpart  A  of  Part  192  would  set  forth 
the  procedures  for  the  lawful 
exportation  of  used  self-propelled 
vehicles.  They  would  require  a  person 
attempting  to  export  such  a  vehicle  to 
furnish  documentation  sufficient  to 
prove  to  Customs  that  the  vehicle  is 
lawfully  owned  by  the  exporter.  This 
documentation  would  include  the 
vehicle  identification  number. 

Definitions  of  “self-propelled  vehicle," 
“used,"  “ultimate  purchaser,”  and 
"export,”  all  terms  used  in  Pub.  L.  98- 
573,  would  be  defined  in  §  192.1. 

As  proof  of  ownership  of  the  vehicle 
by  the  exporter,  Customs  would  accept 
an  original  certificate  of  title,  or  a 
memorandum  of  ownership,  or  a  right  of 
possession,  or  any  other  document 
sufficient  to  prove  lawful  ownership, 
such  as  a  bill  of  sale  or  a  sales  invoice. 
In  lieu  of  an  original  document,  Customs 
would  accept  a  certified  copy. 

It  was  also  proposed  that  the  exporter 
must  present  2  facsimiles  of  the  original 
document  or  certified  copy.  Customs 
would  authenticate  both  facsimile 
documents,  one  of  which  would  remain 
in  the  possession  of  the  exporter,  and 
the  other  of  which  will  be  collected  by 
Customs  for  forwarding  to  the  National 
Automobile  Theft  Bureau  (NATB),  on 
the  same  day.  While  Customs  would  not 
retain  copies  of  the  documentation 
relating  to  the  exportation,  the  NATB 
would  enter  the  VIN  and  other 
information  on  the  exported  vehicles 
into  their  database  for  recordkeeping 
purposes. 

Authentication  by  Customs  would 
include  the  stamping  of  the  facsimile 
documents  with  the  date  of  their 
presentation.  As  to  exportations  at  a 
land  border,  where  the  vehicle  is  to  be 
transported  by  rail,  highway,  or  under 
its  own  power,  it  was  proposed  that  the 


date  would  most  likely  be  the  date  of 
exportation.  At  sea  borders,  where  the 
vehicle  is  to  be  transported  by  vessel,  or 
at  airports,  where  the  vehicle  is  to  be 
transported  by  aircraft,  the  date  of 
presentation  of  the  facsimile  documents 
could  often  precede  the  actual  date  of 
exportation. 

Discussion  of  Comments 

Ten  comments  were  received  in 
response  to  the  original  proposal.  A 
discussion  of  these  comments  and  our 
responses  follow: 

Comment:  One  commenter  suggested 
that  the  proposed  regulations  should  be 
included  in  the  Export  Administration 
Regulations  (15  CFR),  because  the 
exporting  public  will  be  confused  if 
export  regulations  are  placed  in  the 
Customs  Regulations  (19  CFR). 

Response:  The  statute  on  which  the 
proposed  regulations  were  based  is 
concerned  with  both  the  importation 
and  exportation  of  vehicles.  Congress 
has  seen  fit  to  enact  the  statute  in  title 
19  of  the  U.S.  Code.  Accordingly, 

Customs  believes  that  the  subject 
regulations  properly  belong  in  the 
Customs  Regulations  (19  CFR). 

Comment:  One  commenter  suggested 
that  because  19  U.S.C.  1627  and  19 
U.S.C.  1627a  were  enacted 
simultaneously,  currently  exist  side  by 
side,  and  cover  the  same  subject  matter, 
clarification  is  necessary  as  to  which 
statute  is  being  implemented  by  the 
proposed  regulations. 

Response:  We  do  not  agree.  The  legal 
effect  of  both  statutes  is  identical  and, 
therefore,  regulations  implementing  both 
statutes  would  be  identical. 

Comment:  A  Florida-based 
commenter  noted  that  there  is  an 
overlap  between  the  subject  legislation 
and  Florida  State  statutes.  Accordingly, 
the  commenter  believed  that  the  Federal 
legislation  is  unnecessary. 

Response:  Customs  disagrees.  One 
intent  of  the  legislation  was  to  enable 
Customs,  which  is  a  presence  at  all 
points  of  exportation,  to  assume  part  of 
the  responsibility  for  curtailing  the 
exportation  of  stolen  vehicles.  Similar 
state  and  federal  requirements  may  co¬ 
exist  as  long  as  state  legislation  does 
not  conflict  with  the  federal 
requirements. 

Comment:  Two  commenters  suggested 
that  proposed  §  192.2(a),  Customs 
Regulations,  which  provided  that  a 
person  attempting  to  export  a  used  self- 
propelled  vehicle,  be  more  specific  with 
regard  to  the  place  of  presentation  of  the 
vehicle  and  documentation. 

Response:  Customs  agrees. 
Accordingly,  proposed  §  192.2(a)  is 
being  amended  to  state  that 
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presentation  shall  occur  at  the  port  of 
exportation. 

Comment:  Several  commenters 
suggested  that  because  all  50  states  are 
title  states  with  regard  to  automobiles, 
trucks,  motorcycles  and  buses,  Customs 
might  want  to  require  that  original  or 
certified  copies  of  Certificates  of  Title 
be  presented  for  these  vehicles.  The 
possibility  of  forgeries  would  be 
decreased  if  originals  or  certified  copies 
were  required. 

Response:  We  agree.  Accordingly,  the 
language  in  proposed  §  192.2(b)  being 
amended  to  state  that  in  the  case  of 
automobiles,  trucks,  motorcycles  and 
buses,  original  or  certified  copies  of 
Certificates  of  Title  and  two  facsimiles 
of  the  original  or  certified  copy  shall  be 
presented. 

Comment:  One  commenter  suggested 
that  because  not  all  vehicles 
encompassed  by  proposed  Part  192  are 
assigned  vehicle  identification  numers 
(VINs),  the  proposed  regulations  should 
not  categorically  require  that  the 
document  which  must  be  presented  to 
Customs  describing  the  vehicle  include 
the  VIN. 

Response:  We  agree.  Accordingly, 
language  in  the  proposed  regulation  is 
being  changed  to  state  that  the 
document  presented  to  Customs  may 
include  the  product  identification 
number  rather  than  the  VIN,  if  the 
vehicle  for  which  the  document  is 
presented  does  not  have  a  VIN. 

Comment:  It  was  suggested  that  in 
order  to  enhance  law  enforcement 
capabilities,  the  regulations  provide  a 
time  lag  between  the  presentation  of  the 
documentation  evidencing  lawful 
ownership  and  the  actual  exportation  of 
the  vehicle. 

Response:  We  agree.  Proposed 
§  192.2(c)  is,  accordingly,  amended  to 
provide  for  presentation  of  documents 
and  vehicles  at  the  port  of  exportation 
at  least  three  days  before  actual 
exportation,  regardless  of  the  specific 
mode  of  exportation. 

Comment:  One  commenter  suggested 
that  proposed  §  192.3,  covering 
penalties,  should  be  redrafted  so  that,  in 
addition  to  attempted  exportations,  it 
also  covers  actual  accomplished 
exportations  in  violation  of  the 
regulatory  requirements. 

Response:  We  agree.  Accordingly, 
proposed  §  192.3  is  expanded  to  state 
that  a  $500  penalty  will  be  assessed 
against  both  an  exporter  who  has 
already  exported  a  vehicle  without 
complying  with  the  requirements  set 
forth  in  Part  192  and  an  exporter 
attempting  to  export  a  vehicle  without 
complying  with  the  regulations. 

Comment:  A  commenter  suggested 
that  Customs  be  required  in  all  cases  to 


compare  the  VIN  on  the  documentation 
purported  to  evidence  lawful  ownership 
with  the  number  on  the  vehicle  itself. 

Response:  We  disagree.  Such  a 
requirement  would  place  an  impossible 
burden  on  Customs  and  it  would  not  be 
an  efficient  use  of  our  limited  personnel, 
facilities  and  resources. 

Comment:  It  was  suggested  that  the 
regulations  specify  the  contents  of  the 
authentication. 

Response:  Customs  disagrees.  We 
believe  that  the  content  of  the 
authentication  is  basically  on 
operational  issue  and  that,  therefore,  the 
regulations  need  not  set  forth  the 
specifics  of  the  authentication. 

Comment:  Several  commenters  stated 
that  Customs  should  be  required  to  send 
the  VIN  to  an  agency  that  maintains 
data  on  stolen  vehicles  such  as  the 
NCIC  (the  FBI’s  National  Crime 
Information  Center)  through  a  direct 
computer  hook-up. 

Response:  Customs  might  do  this. 
However,  we  believe  that  the 
regulations  should  not  contain  any 
specific  requirements  regarding  what 
Customs  will  do  with  the  information  it 
obtains.  It  is  necessary  for  the  agency  to 
maintain  flexibility  in  this  area. 

Conclusion 

After  careful  consideration  of  all  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined  to 
republish  the  proposal  with  the 
modifications  noted  and  to  allow 
interested  persons  an  additional 
opportunity  to  submit  comments  on  the 
proposal.  Commenters  on  the  original 
proposal  need  not  resubmit  their 
comments.  They  will  be  reconsidered 
along  with  any  new  comments  received 
in  response  to  this  notice. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  submitted  timely  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  Room  2324,  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW„  Washington,  DC  20229. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  of  Budget  (OMB) 
for  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  attention:  Desk  Officer  for 
U.S.  Customs  Service,  with  copies  to  the 
U.S.  Customs  Service  at  the  address 
previously  specified. 

The  collection  of  information  in  the 
regulation  is  in  section  19  CFR  192.2. 

This  information  is  required  by  Customs 
pursuant  to  19  U.S.C.  1627  and  1627a  to 
prove  that  used  self-propelled  vehicles 
that  are  being  exported  out  of  the  U.S. 
are  lawfully  owned  by  the  exporter. 
Customs  will  be  providing  the 
documentation  it  collects  certifying  the 
exporters’  ownership  of  the  exported 
vehicles  to  the  National  Automobile 
Theft  Bureau  which  would  maintain  the 
records.  The  likely  respondents  are 
individuals  exporting  vehicles,  business 
or  other  for-profit  organizations  and 
small  businesses  or  organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  5333  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeepers:  2V2 
hours  depending  on  the  circumstances. 

Estimated  number  of  respondents  and 
recordkeepers:  2000 

Estimated  annual  frequency  of 
responses:  16. 

Part  178,  Customs  Regulations  (19  CFR 
Part  178),  which  lists  the  information 
collections  contained  in  the  regulations 
and  control  numbers  assigned  by  OMB 
would  be  amended  accordingly  if  this 
proposal  is  adopted. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

List  of  Subjects 
19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements. 
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19  CFR  Part  192 

Customs  duties  and  inspection. 

Imports,  Exports,  Vehicles. 

Proposed  Amendments 

It  is  proposed  to  amend  Chapter  I  of 
Title  19,  Code  of  Federal  Regulations  (19 
CFR  Chapter  I),  by  adding  a  new  Part 
192  to  read  as  follows: 

PART  192— EXPORT  CONTROL 

Sec. 

192.0  Scope. 

Subpart  A— Exportation  of  Used  Self- 
Propelled  Vehicles 

192.1  Definitions. 

192.2  Requirements  for  exportation. 

192.3  Penalties. 

192.4  Liability  of  carriers. 

Authority:  19  U.S.C.  66, 1624, 1627, 1627a, 
1646a. 

§  192.0  Scope. 

This  part  sets  forth  regulations 
pertaining  to  procedures  for  the  lawful 
exportation  of  used  self-propelled 
vehicles  and  the  penalties  and  liabilities 
incurred  for  failure  to  comply  with  any 
of  the  procedures.  This  part  also  sets 
forth  regulations  concerning  controls 
exercised  by  Customs  with  respect  to 
the  exportation  of  certain  merchandise. 

Subpart  A— Exportation  of  Used  Self- 
Propelled  Vehicles 

§  192.1  Definitions. 

The  following  are  general  definitions 
for  the  purposes  of  Subpart  A: 

Export.  “Export”  refers  to  the 
transportation  of  merchandise  out  of  the 
U.S.  for  the  purpose  of  being  entered 
into  the  commerce  of  a  foreign  country. 

Self-propelled  vehicle.  “Self-propelled 
vehicle”  includes  any  automobile,  truck, 
tractor,  bus,  motorcycle,  motor  home, 
self-propelled  agricultural  machinery, 
self-propelled  construction  equipment, 
self-propelled  special  use  equipment, 
and  any  other  self-propelled  vehicle 
used  or  designed  for  running  on  land  but 
not  on  rail. 

Ultimate  purchaser.  "Ultimate 
purchaser”  means  the  first  person,  other 
than  a  dealer  purchasing  in  his  capacity 
as  a  dealer,  who  in  good  faith  purchases 
a  self-propelled  vehicle  for  purposes 
other  than  resale. 

Used.  "Used”  refers  to  any  self- 
propelled  vehicle  the  equitable  or  legal 
title  to  which  has  been  transferred  by  a 
manufacturer,  distributor,  or  dealer  to 
an  ultimate  purchaser. 

§  192.2  Requirements  for  exportation. 

(a)  Basic  requirements.  A  person 
attemtping  to  export  a  used  self- 


propelled  vehicle  shall  present  to 
Customs,  at  the  port  of  exportation,  both 
the  vehicle  and  a  document  describing 
the  vehicle,  which  includes  the  Vehicle 
Identification  Number  or,  when 
appropriate,  the  product  identification 
number.  Exportation  of  a  vehicle  will  be 
permitted  only  upon  compliance  with 
these  requirements.  The  person 
attempting  to  export  the  vehicle  may 
employ  an  agent  for  the  exportation  of 
the  vehicle^ 

(b)  Documentation  required.  In  the 
case  of  automobiles,  trucks,  motorcycles 
and  buses,  original  or  certified  copies  of 
Certificates  of  Title,  and  2  facsimiles  of 
the  original  or  certified  copy,  shall  be 
presented.  In  other  cases,  a  certificate  of 
title,  memorandum  of  ownership,  or 
right  of  possession,  or  any  other 
document  sufficient  to  prove  lawful 
ownership,  such  as  a  bill  of  sale  or  a 
sales  invoice,  or  a  certified  copy  of  any 
of  these  documents,  as  well  as  2 
facsimiles  of  the  original  or  certified 
copy,  shall  be  presented. 

(c)  When  presented.  If  the  vehicle  is  to 
bs  transported  by  vessel  or  aircraft,  the 
documentation  and  vehicle  must  be 
presented  at  least  3  days  prior  to  lading. 
If  the  vehicle  is  to  be  transported  by  rail, 
highway,  or  under  its  own  power,  the 
documentation  and  vehicle  must  be 
presented  3  days  prior  to  exportation  of 
the  vehicle. 

(d)  Authentication  of  documentation. 
Customs  shall  authenticate  both 
facsimile  documents,  one  of  which  shall 
remain  in  the  possession  of  the  exporter 
and  one  of  which  shall  be  collected  by 
Customs.  Authentication  will  include  the 
stamping  of  the  facsimile  documents 
with  the  date  of  presentation  of  the 
documents.  The  authenticated  facsimile 
document  will  be  the  only  acceptable 
evidence  from  the  exporter  of 
compliance  with  the  requirements  of  this 
section. 

§  192.3  Penalties. 

(a)  A  $500  penalty  shall  be  assessed 
against  an  exporter  attempting  to  export 
a  vehicle  without  complying  with  the 
requirements  set  forth  in  this  Part  of  the 
regulations. 

(b)  A  $500  penalty  shall  be  assessed 
against  an  exporter  who  has  exported  a 
vehicle  without  complying  with  the 
requirements  set  forth  in  this  Part  of  the 
regulations. 

§  192.4  Liability  of  carriers. 

Under  the  provisions  of  46  U.S.C.  91, 
the  vessel  master  is  charged  with  the 
responsibility  for  presenting  a  true 
manifest.  If  used  vehicles  are  not 
included  on  the  manifest  or  are 
inaccurately  described  thereon,  a 


liability  of  not  more  than  $1,000  nor  less 
than  $500  will  be  incurred. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  1624,  44 
U.S.C.  3501  et  seq. 

2.  It  is  proposed  to  amend  §  178.2  by 
inserting  the  following  in  the 
appropriate  numerical  sequence 
according  to  the  section  number  under 
the  column  indicated: 

§  178.2  Listing  of  OMB  Control  Numbers 


19  CFR 
section 

Description 

OMB 

control  No. 

Part  192 . 

Exportation  of  Used 

1515-0157 

Self-Propelled 

Vehicles. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  20, 1988. 

Francis  A.  Keating,  II, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  88-18560  Filed  8-17-88:  8:45  am] 
BILLING  CODE  4820-02-M 


31  CFR  Part  103 

Proposed  Amendments  to  the  Bank 
Secrecy  Act  Regulations  Regarding 
Reporting  and  Recordkeeping 
Requirements  by  Casinos 

agency:  Departmental  Offices, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  Treasury  is  proposing  sixteen 
enumerated  amendments  to  the  Bank 
Secrecy  Act  regulations.  The  proposals, 
if  adopted  as  a  final  rule,  would 
substantially  modify  the  reporting  and 
recordkeeping  requirements  regarding 
casinos. 

DATES:  Deadline  for  comments:  October 
17, 1988. 

address:  Send  comments  to:  Amy  G. 
Rudnick,  Office  of  Financial 
Enforcement,  Office  of  the  Assistant 
Secretary  (Enforcement),  Department  of 
the  Treasury,  Room  4320, 1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Zoscak,  Jr..  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
(Enforcement),  Department  of  the 
Treasury,  Room  2000, 1500  Pennsylvania 
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Avenue  NW.,  Washington,  DC  20220, 

(202)  566-2914. 

SUPPLEMENTARY  INFORMATION:  The 

Bank  Secrecy  Act,  Pub.  L.  No.  91-508, 
(codified  at  12  U.S.C.  1829b,  12  U.S.C. 

1951  et  seq.,  and  31  U.S.C.  5311-5324), 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  file 
reports  and  keep  records  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  and 
regulatory  matters.  Pursuant  to  31  U.S.C 
5312(a)(2)(U),  the  Secretary  has 
designated  certain  casinos  as  “financial 
institutions"  for  purposes  of  the  Bank 
Secrecy  Act.  See  31  CFR  103.11(g)(7). 

The  Secretary  has  imposed  particular 
reporting  and  recordkeeping 
requirements  of  these  casinos.  See  31 
CFR  103.22(a)(2)  and  103.36, 
respectively. 

The  Internal  Revenue  Service,  which 
has  examination  and  enforcement 
jurisdiction  over  casinos  in  New  Jersey 
and  Puerto  Rico,  has  found  that  testing 
for  compliance  with  the  current 
reporting  and  recordkeeping 
requirements  is  difficult  because  “audit 
trails”  do  not  always  exist. 

Treasury  proposes  herein  new  rules 
which  are  designed  to  assure  full 
compliance  with  the  Bank  Secrecy  Act 
(hereinafter,  “the  Act”)  by  casinos  and 
to  facilitate  compliance  review.  The 
rules  proposed  are  set  forth  in  sixteen 
amendments  to  the  Bank  Secrecy  Act 
regulations. 

Amendment  No.  1 

Amendment  No.  1  continues  to  cite 
Pub.  L  No.  91-508  as  the  statutory 
authority  for  31  CFR  103. 

Amendment  No.  2 

Amendment  No.  2  would  slightly 
modify  the  meaning  of  the  term  "casino” 
in  §  103.11(g)(7).  The  modifications  are 
designed  to:  (a)  Affirm  that  licensed 
casinos  in  Puerto  Rico  and  the  territories 
and  possessions  of  the  United  States  are 
subject  to  the  Act  and  regulations 
thereunder;  (b)  define  the  concept  of 
“gross  annual  gaming  revenue”;  and  (c) 
clarify  the  point  in  time  that  a  casino 
becomes  subject  to  the  Act  and 
regulations,  based  on  the  amount  of  its 
gross  gaming  revenue. 

Amendment  No.  3 

Amendment  No.  3  would  clarify  the 
reporting  requirements  found  in 
§  103.22(a)(2).  New  §  103.22(a)(2)  makes 
it  ciear  that  reportable  currency 
transactions  are  those  that  involve 
either  total  cash  in  or  total  cash  out 
exceeding  $10,000,  and  not  a 
combination  of  cash  in  and  cash  out 
exceeding  such  amount,  nor  an 
offsetting  of  cash  in  and  cash  out 


transactions  against  each  other,  as  has 
been  mistakenly  believed  by  some 
casinos.  Section  103.22(a)(2)  (i)  and  (ii) 
provides  some  examples  of  cash  in  and 
cash  out  transactions,  respectively. 

These  are  to  be  considered  examples 
only,  and  not  a  comprehensive  or 
exhaustive  list  of  all  cash  in  and  cash 
out  transactions.  They  have  been  added 
in  response  to  requests  for  delineations 
of  types  of  currency  transactions  that 
occur  at  casinos.  It  should  be  noted  that 
exchanges  of  currency  for  currency, 
including  foreign  currency,  are  to  be 
treated  as  both  cash  in  and  cash  out 
transactions. 

New  §  103.22(a)(2)(iii)  restates  the  rule 
already  contained  in  current 
§  103.22(a)(2)  that  multiple  currency 
transactions  shall  be  treated  as  a  single 
transaction,  provided  that  the  casino  (a) 
has  knowledge  that  (b)  they  are  by  or  on 
behalf  of  any  person  and  (c)  when 
aggregated,  exceed  $10,000  (d)  during  a 
"gaming  day”  (which  is  defined  in 
proposed  Amendment  No.  16,  below). 
Casinos  have  complained  that,  given  the 
frequently  swift  and  nearly  frenzied 
activity  of  players  on  crowded  casino 
floors,  it  often  is  very  difficult  to 
determine  if  and  when  a  particular 
customer  has  engaged  in  multiple 
transactions  that  meet  the  over-$10,000 
threshold.  New  §  103.22(a)(2)(iii) 
responds  to  this  concern  by  clarifying 
that  a  casino  will  be  deemed  to  have 
knowledge  of  multiple  same-day 
transactions  by  or  on  behalf  of  the  same 
person  which  when  aggregated  exceed 
$10,000,  not  only  if  (a)  an  employee, 
director,  officer,  sole  proprietor,  or 
partner,  has  knowledge  of  the  multiple 
transactions,  but  also  if  (b)  the  various 
books,  records,  and  similar  documents, 
and  information  retained  in  a  casino’s 
automated  data  processing  system  or 
any  existing  manual  system,  which  are 
maintained  by  the  casino  pursuant  to 
any  Federal,  State,  or  local  law  or 
regulation  or  in  the  regular  course  of 
business,  contain  information  that  such 
multiple  transactions  have  occurred. 
Because  most  casino  players  gamble  at 
more  than  a  single  table  in  a  gaming 
day,  requiring  casinos  to  check  their 
internal  information,  books  and  records, 
and  similar  material  is  an  effective  way 
of  assuring  that  multiple  transactions 
are  aggregated  and  reported. 

The  knowledge  which  an  employee, 
director,  officer,  or  partner  obtains  may 
be  acquired  in  any  manner.  Thus,  for 
example,  if  a  casino  supervisor  is  told 
by  an  employee  that  a  player  has 
purchased  $6,000  in  chips  for  cash  and 
later  the  same  gaming  day  the 
supervisor  personally  observes  the  same 
player  purchase  another  $6,000  in  chips 
for  cash,  the  supervisor,  and  thus  the 


casino,  would  have  the  requisite 
knowledge  that  the  two  currency 
transactions  are  (a)  by  the  same  person 
and  (b)  result  in  cash  totalling  more  than 
$10,000  (c)  in  one  gaming  day.  Similarly, 
if  a  casino  supervisor  learns  from  the 
casino’s  computer  that  a  customer  has 
purchased  chips  at  a  certain  gaming 
table  earlier  in  the  gaming  day  for  $6,000 
in  cash,  and  later  that  day  observes  the 
same  customer  purchase  another  $6,000 
in  chips  for  cash,  the  supervisor,  and 
thus  the  casino,  is  deemed  to  have 
knowledge  of  the  multiple  transactions. 

Amendments  No.  4  and  No.  5 

Amendment  No.  5  is  intended  to 
assure  that  the  requirements  imposed  on 
a  casino,  when  it  learns  that  multiple 
currency  transactions  are  to  be  treated 
as  a  single  one,  can  be  reasonably 
complied  with.  Under  Amendment  No.  4, 
the  existing  §  103.27  would  become  new 
paragraph  (a),  and  would  apply  to  ail 
transactions  that  it  currently  applies  to, 
except  those  set  forth  in  new  paragraph 

(b). 

Amendment  No.  5  would  add  new 
paragraph  (b),  which  would  apply  only 
to  certain  multiple  currency  transactions 
in  casinos.  Specifically,  if  the  amount  of 
a  cash  buy  in,  purchase  of  chips,  or  cash 
bet  at  a  casino  would  cause  all  of  a 
customer’s  cash  in  transactions  to  be 
treated  as  a  single  transaction  because 
the  casino  obtains  the  knowledge 
described  in  proposed  §  103.22(a)(2)(iii) 
solely  pursuant  to  the  casino’s  books, 
records,  computer  information,  etc.,  the 
casino  would  be  required  to  verify  and 
record  the  identifying  information 
described  in  new  paragraph  (a)  (i.e., 
name,  address,  social  security  number, 
etc.).  However,  unlike  the  requirement  in 
new  paragraph  (a)  to  verify  and  record 
the  information  "before  concluding”  the 
transaction,  this  requirement  would  be 
to  verify  and  record  the  information 
“within  a  reasonable  period  of  time 
after”  the  casino  acquires  the 
knowledge  that  the  multiple 
transactions  must  be  treated  as  a  single 
one.  This  requirement  further  provides 
that  the  information  which  is  to  be 
verified  and  recorded  is  that  which  is 
“then  reasonably  available.”  Customer 
information  would  be  deemed 
reasonably  available  if  the  customer  is 
reasonably  available.  Amendment  No.  5 
advises  that  special  recordkeeping 
requirements  (as  set  forth  in 
Amendment  No.  15,  below)  are  imposed 
when  paragraph  (b)  is  applicable. 

It  is  emphasized  that  this  requirement 
is  limited  to  the  transactions  particularly 
described.  Therefore,  all  other  cash  in 
transactions  that  occur  at  areas  other 
than  the  gaming  floor,  such  as  the  so- 
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called  cage,  would  be  subject  to  the 
requirement  of  new  paragraph  (a)  that 
the  customer’s  information  be  obtained 
and  verified  "before  concluding”  such 
transactions.  Also,  the  currency 
transaction  that  triggers  the  over-$10,000 
reporting  threshold  of  §  103.22(a)(2), 
thereby  making  proposed  §  103.27(a)(b) 
applicable,  can  only  be  a  buy  in,  chip  or 
token  purchase,  or  cash  bet. 

Amendments  No.  6,  No.  7,  and  No.  8 

Nine  amendments  and  additions  are 
proposed  to  the  recordkeeping 
requirements  found  in  §  103.36. 
Amendments  No.  6  and  No.  7  would 
require  that,  with  respect  to  each 
deposit  of  funds,  account  opened,  and 
line  of  credit  extended,  a  casino  record 
the  name  and  address  of  the  person 
involved,  in  addition  to  the  person’s 
social  security  number,  which  is 
currently  required  in  paragraph  (a). 
Treasury  finds  a  valid  law  enforcement 
purpose  in  maintaining  such  additional 
information,  in  that  it  responds  to  the 
problem  of  customers  providing  false 
social  security  numbers.  Moreover, 
Treasury  finds  this  requirement  no  more 
burdensome  than  obtaining  social 
security  numbers. 

Paragraph  (a)  is  further  modified  by 
Amendment  No.  8,  which  would  require 
that  the  name  and  address  of  the  person 
to  be  recorded  pursuant  to  Amendments 
No.  6  and  No.  7  be  verified  in  the  same 
manner  that  such  information  is 
currently  required  to  be  verified 
pursuant  to  §  103.27.  Verification  in 
these  instances  is  believed  necessary 
because  of  the  very  few  opportunities 
available  to  obtain  verification.  Having 
such  information  on  hand  would  aid  in 
ascertaining  complete  and  correct 
information  when  reports  are  required 
because  of  the  operation  of  Amendment 
No.  3,  above.  Moreover,  Treasury  sees 
this  requirement  as  no  more 
burdensome  than  requiring  the  obtaining 
of  social  security  numbers.  Finally,  this 
requirement  helps  assure  that  the  list 
described  in  current  paragraph  (a) 
contains  accurate  information. 

Amendment  No.  9 

Amendments  No.  9  through  No.  12 
describe  additional  records  that  casinos 
would  be  required  to  make  and  retain 
under  §  103.36(b).  Amendment  No.  9 
would  require,  under  new  §  103.36(b)(9), 
a  record  of  each  person  who  has  bought 
in  at,  bet,  or  purchased  chips  or  tokens 
for,  $2,500  or  more.  Treasury  recognizes 
that  it  is  sometimes  difficult  to  ascertain 
the  point  at  which  a  player  has  bought 
in  at,  bet,  or  purchased  chips  for,  $2,500 
or  more  through  a  series  of  transactions. 
Accordingly,  the  casino  is  required  to 
use  “reasonable  diligence”  in 


determining  whether  the  $2,500 
threshold  for  such  transactions  has  been 
met.  The  reasonable  diligence  concept 
takes  into  account  that  tracking  multiple 
buy  ins,  bets,  and  chip  and  token 
purchases  at  times  is  subjective  and 
based  on  approximations.  Still,  where  a 
player  meets  the  $2,500  threshold 
through  multiple  transactions  at  a  single 
gaming  table,  or  at  several  adjacent 
tables  or  during  a  single  player  rating 
period,  Treasury  would  expect  the 
requirements  of  the  proposed 
amendment  to  be  complied  with, 
without  exception. 

The  record  required  by  Amendment 
No.  9  would  include  the  player’s  name, 
permanent  address,  casino  account 
number  (which  is  defined  in  Amendment 
No.  16,  below),  and  social  security  or 
taxpayer  identification  number;  the 
date,  time,  and  amount  of  the 
transactions;  and  the  name  or  casino 
license  number  of  the  casino  employee 
preparing  the  record.  The  name  and 
address  of  the  person  must  be  verified, 
as  provided  in  current  §  103.27. 

As  with  current  §  103.36(a),  a  casino 
that  has  been  unable  to  secure  the  social 
security  or  taxpayer  identification 
number  shall  not  be  deemed  to  be  in 
violation  of  the  new  rule  if  it  has  made  a 
reasonable  effort  to  secure  the  number 
and  maintains  a  list  containing  the 
verified  names  and  addresses  of  those 
persons  from  whom  the  number  was  not 
obtained.  This  list  must  be  made 
available  to  the  Secretary  upon  request. 

Recognizing  that  most  large  casinos 
“rate”  (i.e.,  monitor  the  gaming  activity 
of)  players  at,  or  well  below,  the  $2,500 
threshold,  new  §  103.36(b)(9)  would 
exempt  from  its  requirements  those 
casinos  which  do,  indeed,  rate  at  least 
at  $2,500,  provided  the  same  information 
as  required  by  this  new  rule  is  obtained 
and  verified.  Treasury  views  player 
rating  documents,  made  in  the  normal 
course  of  business,  as  highly  useful  as  a 
means  of  aggregating  multiple  currency 
transactions,  to  determine  whether  the 
transactions  exceed  $10,000  and  thus  are 
required  to  be  reported  under 
1103.22(a)(2).  (See  the  Notice  of 
Proposed  Rulemaking  set  forth  at  53  FR 
11513).  Treasury  is  concerned  that 
casinos  which  do  not  rate  their  players 
at  least  at  $2,500,  or  do  not  rate  at  all, 
create  no  documents  from  which  it 
might  be  determined  whether  reports 
have  been  properly  filed.  Therefore,  new 
§  103.36(b)(9)  would  require  such 
documentation. 

Amendment  No.  10 

Amendment  No.  10  would  add  a 
requirement  that  casinos  maintain  a 
record  containing  a  list  of  each  customer 
who  is  known  by  an  alias,  nickname, 


“AKA”,  etc.  The  list  would  include  the 
customer’s  name,  aliases,  nicknames, 
etc.,  permanent  address,  and  social 
security  or  taxpayer  identification 
number.  Treasury  considers  such  a  list 
to  be  important,  because  customers 
sometimes  use  more  than  one  name  to 
identify  themselves  at  casinos.  The  list 
would  help  in  determining  whether 
multiple  currency  transactions  that 
occur  by  or  on  behalf  of  a  single  person, 
but  under  different  names,  have  been 
aggregated  as  required  under  §103.22 
(a)(2),  and  it  would  indicate  whether 
currency  transaction  reports  that  are 
filed  under  different  names  pertain  to  a 
single  person  or  to  several  persons.  The 
list  must  be  reported  to  the  Secretary  or 
the  Commissioner  of  Internal  Revenue 
upon  request. 

Amendment  No.  11 

In  conducting  Bank  Secrecy  Act 
compliance  examinations  pursuant  to 
§  103.46,  the  Internal  Revenue  Service 
has  reported  to  Treasury  that  it  has 
detected  some  transactions  which  had 
been  accounted  for  as  transactions 
involving  various  non-currency 
monetary  instruments,  e.g.,  checks  or 
traveler’s  checks.  However,  in  these 
instances,  extensive  examinations  have 
failed  to  reveal  any  business  records 
that  are  able  to  identify  whether  the 
transactions  in  question  actually 
involved  non-currency  monetary 
instruments,  as  opposed  to  currency. 

In  order  to  assure  that  transactions 
that  are  accounted  for  as  involving  non- 
currency  monetary  instruments  indeed 
do  not  involve  currency,  Amendment 
No.  11  would  add  new  §  103.36{b)(ll)  to 
require  that  a  separate  record  be  kept 
chronologically  listing  transactions  of 
$2,500  or  more  involving  the  following 
instruments:  Personal  checks,  business 
checks,  official  bank  checks,  cashier's 
checks,  third  party  checks,  promissory 
notes,  traveler’s  checks,  and  money 
orders.  The  list  would  include  the  type 
of  instrument;  the  time,  date,  and 
amount  of  the  transaction;  the  name  of 
the  drawee  or  issuer  of  the  instrument; 
the  name  and  address  of  the  customer; 
all  reference  numbers  (e  g.,  casino 
account  number,  personal  check 
number,  etc.);  and  the  name  or  casino 
license  number  of  the  casino  employee 
who  conducts  the  monetary  instrument 
transaction. 

Amendment  No.  12 

New  §  103.36(b)(12),  which  is 
proposed  in  Amendment  No.  12,  would 
require  a  record  of  wire  transfers  into  or 
out  of  a  casino  on  behalf  of  a  customer 
in  amounts  of  $2,500  or  more.  Each 
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record  would  list  the  time,  date,  and 
amount  of  the  transaction;  the  outside 
place  of  origination  or  destination  of  the 
transfer;  any  device,  request,  or 
instruction  regarding  the  transfer;  the 
name,  address,  and  casino  account 
number  [if  any)  of  the  customer;  and  the 
name  of  casino  license  number  of  the 
casino  employee  who  conducted  the 
transaction. 

Amendments  No.  13  and  No.  14 

Amendments  No.  13  and  No.  14 
respectively  would  add  new 
§  §  103.36(b)(13)  and  103.36(b)(14). 

Section  103.36(b)(13)  would  require 
casinos  to  retain  a  copy  of  its 
compliance  program  (described  in 
Amendment  No.  16,  below).  Section 
103.36(b)(14)  would  require  casinos  to 
retain  the  records  made  through  the 
operation  of  the  denominational  imprest 
system  or  the  system  provided  when  the 
denominational  imprest  system  is 
exempted  (also  described  in 
Amendment  No.  16,  below). 

Amendment  No.  15 

Amendment  No.  15  would  add  new 
§  103.36(b)(15),  which  was  referred  to  in 
the  discussion  of  Amendment  No.  5, 
above.  Under  this  proposed  rule,  every 
casino  would  be  required  to  make  a 
record  that  contains  a  list  of  each 
person  which  it  could  not  identify  solely 
as  a  result  of  the  lag  time  that  occurs 
between  the  time  information  is  posted, 
logged  in,  inputted  into  a  computer,  etc., 
and  the  time  it  is  ordinarily  readable. 

The  interplay  between  this 
amendment  and  Amendment  No.  5  is 
illustrated  as  follows.  Assume  that 
several  casino  employees  at  various 
times  in  a  gaming  day  input  the  amounts 
of  several  buy  ins  of  a  player  into  the 
casino’s  computer  system,  which  is 
capable  of  aggregating  the  amounts  of 
multiple  transactions  and  displaying  the 
total.  (Using  computers  to  aid  in  Bank 
Secrecy  Act  compliance  is  discussed  in 
Amendment  No.  16,  below).  The  player 
leaves  the  casino  before  the  computer 
aggregates  these  transactions,  which 
together  exceed  $10,000,  and  the 
displays  the  total  on  the  employee’s 
computer  screen.  If  a  reasonable  period 
of  time  elapses  before  a  casino 
employee  has  knowledge  through  the 
computer  that  the  buy  ins  have 
exceeded  $10,000,  and  the  casino  has 
not  already  obtained  or  verified  the 
name  and  address  under  §  103.27(a), 
compliance  with  Amendment  No.  5 
would  operate  to  relieve  the  casino  of 
civil  or  criminal  liability  resulting  from 
the  casino's  inability  to  obtain 
identifying  information  in  a  timely 
manner. 


Under  Amendment  No.  15,  the  casino 
would  be  required  to  include  the  player 
on  the  special  list.  The  list  also  would 
have  to  include  any  information  that  the 
casino  has  on  the  player.(e.g.,  the 
player’s  nickname  or  address),  the 
specific  information  that  was  not 
verified  or  recorded,  and  the  time,  date, 
and  amount  of  the  transaction  or 
transactions  that  caused  the  operation 
of  new  §  103.27(b)(2).  For  purposes  of 
these  amendments,  information  which  is 
available  includes  information  which 
may  be  derived  through  casino 
accounts,  prior  reports  filed  on  the  same 
person  pursuant  to  §  103.22(a),  etc.  For 
an  ongoing  duty  imposed  on  casinos  to 
obtain  information  which  is  required  to 
be  obtained  and  retained,  but  is  not,  see 
Amendment  No.  16,  below. 

Amendment  No.  16 

Amendment  No.  16  would  add  new 
§  103.54,  titled  "Special  rules  for 
casinos.”  In  proposed  paragraph  (a) 
thereof,  the  development  and 
implementation  of  internal  programs  to 
assure  and  monitor  compliance  with  the 
Bank  Secrecy  Act  and  regulations 
thereunder  would  be  mandated.  The 
compliance  programs  would  require,  at 
a  minimum,  a  system  of  internal  controls 
to  assure  ongoing  compliance, 
independent  internal  or  external  testing 
for  compliance,  training  of  casino 
personnel,  the  designation  of  an 
individual  or  individuals  to  assume  the 
responsibility  of  day-to-day  compliance, 
and  the  use  of  all  information  that  is 
available  to  determine  (a)  at  that  point 
in  time  identifying  information  on  a 
person  must  be  obtained  or  verified,  (b) 
when  multiple  currency  transactions 
shall  be  treated  as  a  single  transaction 
under  §  103.22(a)(2),  and  (c)  whether  any 
records  required  under  the  regulations 
must  be  made  and  retained. 
Additionally,  the  compliance  programs 
for  casinos  which  have  automated  data 
processing  systems  would  have  to 
provide  for  the  development  and  use  of 
computer  programs  to  help  assure  Bank 
Secrecy  Act  compliance.  The 
compliance  programs  would  have  to  be 
in  effect  not  later  than  60  days  after 
publication  of  the  final  rule. 

Treasury’s  authority  to  require  Bank 
Secrecy  Act  compliance  programs  can 
be  found  at  section  5318(a)(2)  of  title  31 
of  the  United  States  Code.  The  first  four 
requirements  of  the  compliance 
programs  are  the  same  as  those 
contained  in  the  mandatory  compliance 
programs  of  other  financial  institutions 
for  Bank  Secrecy  Act  purposes.  See.  eg., 
12  CFR  21.21  and  12  CFR  208.14.  The 
fifth  requirement  is  imposed  because 
some  casinos  have  filed  the  reports 
required  by  §  103.22(a)  with  incomplete 


information,  even  though  complete 
information  had  been  maintained  in  the 
casinos’  computer  systems;  have  failed 
to  treat  multiple  currency  transactions 
as  a  single  one,  even  though  player 
rating  forms,  when  read  together, 
showed  that  players  had  bought  in  for 
more  than  $10,000  in  cash  during  a  single 
gaming  day;  and  have  failed  to  maintain 
complete  records  under  §  103.36(b). 

The  sixth  requirement  merely  requires 
casinos  to  use  their  automated  data 
processing  systems  to  their  fullest  extent 
to  help  assure  compliance.  It  is  stressed 
that  this  requirement  is  meant  for 
casinos  which  have  such  systems  in 
place  and  use  them  in  the  normal  course 
of  business.  While  casinos  are  not 
required  to  purchase  or  rent  automated 
data  processing  systems  for  the  sole 
purpose  of  enhancing  their  compliance 
with  the  Act  and  regulations,  if  they 
have  a  system  in  place  that  permits 
them  to  aggregate  transactions,  they 
must  use  that  system  for  purposes  of 
complying  with  the  Act. 

New  §  103.54(a)  concludes  with  the 
admonition  that  the  development  and 
implementation  of  compliance  programs, 
standing  alone,  will  not  be  considered  a 
defense  to  any  criminal  or  civil  action 
under  the  Bank  Secrecy  Act  or  the 
regulations  thereunder. 

Amendment  No.  16  would  also  add 
new  §  103.54(b)  to  require  each  casino  to 
use  a  “denominational  imprest  system” 
to  account  for  certain  transactions.  As 
one  facet  of  the  denominational  imprest 
system,  each  casino  employee  who 
engages  in  chip  or  currency 
transactions,  with  customers,  othe:  than 
those  which  occur  at  the  gaming  tables, 
would  be  responsible  for  a  currency  or  a 
currency  and  chip  inventory  of  a 
recorded  dollar  value  and 
denominational  composition  at  the 
beginning  of  his  or  her  employment  shift. 
The  inventory  at  the  end  of  the 
employment  shift  must  also  be  recorded 
by  dollar  value  and  denominational 
composition. 

Each  transaction  which  involves  the 
inventory  must  be  accounted  for 
chronologically  and  be  recorded.  The 
transactions  would  include  those  with 
another  area  of  the  casino,  such  as  a 
“chip  bank”,  or  with  a  customer,  such  as 
a  payment  of  credit  with  chips.  The 
record  will  include  the  amounts 
involved,  the  denominations  of  currency 
involved,  and  a  brief  description  of  the 
transaction  (e.g.,  "redemption  of  chips 
for  one  $50  bill  and  two  $20  bills"). 

Paper  tape,  such  as  bank  teller  tape,  can 
constitute  the  record.  Also,  the  casino 
may  develop  a  code  to  help  expedite 
each  transaction.  By  using  a  code,  the 
casino  can  apply  symbols,  different 
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colors  of  ink,  etc.,  to  describe  various 
transactions. 

When  a  transaction  with  a  customer 
involves  $2,500  or  more  in  currency,  the 
casino  would  also  be  required  to  secure, 
verify,  and  record  certain  identifying 
information,  including  social  security 
number  or  taxpayer  identification 
number.  If  such  number  cannot  be 
obtained,  the  casino  will  not  be  deemed 
to  be  in  violation  of  the  rule,  provided 
that  it  has  made  a  reasonable  effort  to 
secure  the  number  and  maintains  a  list, 
made  available  to  the  Secretary  upon 
request,  of  those  persons  from  whom  it 
was  unable  to  obtain  the  number.  The 
name  or  casino  license  number  of  the 
employee  conducting  the  transaction 
must  also  be  recorded. 

The  requirement  to  account  for 
customer  currency  or  chip  transactions 
through  a  denominational  imprest 
system  may  be  exempted  by  the 
Secretary.  In  order  to  obtain  an 
exemption,  a  casino  must  certify  to  the 
Secretary  that  all  of  its  currency  and 
chip  transactions  (other  than  those 
occurring  at  the  gaming  tables)  in 
amounts  greater  than  $10,000  occur  only 
at  one  or  more  stations,  such  as  a 
cashier’s  window  in  the  cage;  that  all  of 
its  currency  and  chip  transactions  in 
amounts  between  $2,500  and  $10,000 
inclusive  occur  only  at  one  or  more 
other  stations  and  that  certain 
information  is  recorded  and  verified  at 
those  stations;  and  that  the  stations 
handle  no  other  transactions. 

The  denominational  imprest  system  is 
necessary  to  assure  that  transactions 
accounted  for  as  non-currency  (e.g.,  chip 
transactions)  are  not  currency 
transactions  and  to  provide  an  audit 
trail  presently  not  available  for  cage 
transactions.  While  significantly  new 
requirements  would  be  imposed  for 
customer  transactions,  the  added 
burden  for  internal  transactions  would 
be  insignificant.  Casinos  already 
determine  the  denominational 
composition  of  the  currency  involved  in 
the  internal  transactions  covered  by  the 
proposed  rule.  The  rule  merely  requires 
that  a  record  be  made  of  the 
denominational  composition. 

The  denominational  imprest  system  is 
similar  to  that  used  in  banks,  where  a 
record  is  made  of  each  transaction. 
Again,  as  with  many  banks,  casinos  may 
use  a  “teller  tape"  as  the  required  record 
for  each  customer  transaction  covered 
by  the  rule.  The  system  used  by  banks 
has  proved  to  be  greatly  beneficial  for 
Bank  Secrecy  Act  enforcement 
purposes. 

Amendment  No.  16  would  add  new 
§  103.54(c)  to  define  five  terms  which 
are  used  in  the  regulations  and  pertain 
to  casinos.  “Gaming  day"  would  be 


defined  to  mean  essentially  the  normal 
business  day  of  a  casino.  Moreover,  no 
casino  would  be  permitted  to  maintain 
separate  gaming  days  for  its  various 
divisions,  e.g.,  having  a  24-hour  period 
for  cage  transactions  which  is  not  the 
same  period  for  gaming  table 
transactions.  “Customer"  is  all-inclusive 
and  refers  to  each  person  involved  in  a 
transaction  with  a  casino,  regardless  of 
whether  that  person  engages  in  the 
casino’s  gaming  activity.  “Business 
year"  means  the  taxable  year,  for 
purposes  of  subtitle  A  of  title  26  of  the 
United  States  Code,  of  the  casino. 
“Machine-readable"  means  capable  of 
being  read  by  an  automated  data 
processing  system.  “Casino  account 
number"  includes  all  numbers  by  which 
a  casino  identifies  a  customer. 

Finally,  paragraph  (d),  alluded  to  in 
the  discussion  of  Amendment  No.  15 
above,  would  also  be  added  to  new 
§  103.54.  The  new  rule  would  place 
casinos  under  an  ongoing  duty  to  secure 
the  missing  information  contained  in  the 
list  prescribed  by  proposed 
§  103.36(b)(15). 

Executive  Order  12291 

This  proposed  rule,  if  adopted,  would 
not  be  a  major  rule  for  purposes  of 
Executive  Order  12291.  It  is  not 
anticipateda  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more.  It 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals  industries,  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  It  will  not  have  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  A  Regulatory  Impact  Analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 


Attention:  Desk  Officer  for  the 
Departmental  Offices,  Department  of  the 
Treasury.  Copies  of  such  comments 
should  also  be  submitted  to  the 
Department  at  the  address  previously 
specified. 

The  collections  of  information  in  this 
regulation  are  in  31  CFR  103.22, 103.33, 
103.36,  and  proposed  new  §  103.54.  This 
information  is  required  by  the  Treasury 
Department  to  trace  movements  of  large 
volumes  of  cash  in  casinos.  The 
information  will  be  used  in  the 
enforcement  of  Federal  income  tax  laws 
and  the  investigation  of  criminal 
activities  such  as  money  laundering  and 
drug  trafficking.  The  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions. 

Estimated  total  annual  recordkeeping 
burden:  12,254  hours. 

Estimated  number  of  recordkeepers: 

23. 

Estimated  average  annual  burden  per 
recordkeeper.  533  hours. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  offices  participated 
in  its  development. 

Comments. 

Treasury  requests  written  comments 
from  all  interested  persons  concerning 
the  proposed  amendments.  Oral 
comments  will  not  be  considered  unless 
and  until  reduced  to  writing.  All 
comments  received  before  the  closing 
date  will  be  carefully  considered. 
Comments  received  after  the  closing 
date  and  too  late  for  consideration  will 
be  treated  as  possible  suggestions  for 
future  action.  The  Treasury  Department 
will  not  recognize  any  materials  or 
comments,  including  the  name  of  any 
person  submitting  comments,  as 
confidential.  Any  material  not  intended 
to  be  disclosed  to  the  public  should  not 
be  included  in  the  comments.  All 
comments  submitted  will  be  available 
for  public  inspection  during  the  hours 
that  the  Treasury  is  open  to  the  public. 
The  Treasury  Library  is  located  in  Room 
5030, 1500  Pennsylvania  Avenue  NW., 
Washington,  DC.  Appointments  must  be 
made  to  view  the  comments.  Persons 
wishing  to  view  the  comments 
submitted  should  contact  the  Office  of 
Financial  Enforcement  at  (202)  566-8022 
for  an  appointment.  Treasury  requests 
comments  on  all  aspects  of  this 
proposal,  but  is  particularly  interested  in 
specific  information  about  the 
anticipated  increased  costs  that  each 
individual  proposed  requirement  would 
cause. 
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List  of  Subjects  in  31  CFR  Part  103 

Authority  delegation,  Banks  and 
banking,  Currency,  Foreign  Banking, 
Investigation,  Law  enforcement, 

Reporting  and  recordkeeping 
requirements,  Taxes. 

Proposed  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  follows: 

PART  103— [AMENDED] 

1.  The  authority  citation  for  Part  103 
would  continue  to  read  as  follows: 

Authority:  Pub.  L.  No.  91-508,  Title  1 84 
Stat.  1114  (12  U.S.C.  1829b,  1951-1959):  and 
the  Currency  and  Foreign  Transactions 
Reporting  Act,  Pub.  L.  No.  91-508,  Title  II,  84 
Stat.  1118,  as  amended  (31  U.S.C.  5311-5324). 

2.  It  is  proposed  that  §  103.11(g)(7)  be 
revised  to  read  as  follows: 

§103.11  Meaning  of  terms. 
***** 

(8)  *  *  * 

(7)(i)  Casino.  A  casino  or  gambling 
casino  duly  licensed  to  do  business  as  a 
casino  or  gambling  casino  in  the  United 
States  and  having  gross  annual  gaming 
revenue  in  excess  of  $1,000,000.  The 
term  includes  the  principal  headquarters 
and  every  domestic  branch  or  place  of 
business  of  the  casino. 

(ii)  For  the  purposes  of  this  paragraph, 
“gross  annual  gaming  revenue”  means 
the  gross  gaming  revenue  received  by  a 
casino,  without  regard  to  winnings  paid 
to  players,  during  either  the  previous 
business  year  or  the  current  business 
year  of  the  casino.  A  casino  or  gambling 
casino  which  is  a  casino  for  purposes  of 
this  part  solely  because  its  gross  annual 
gaming  revenue  exceeds  $1,000,000 
during  its  current  business  year,  shall 
not  be  considered  a  casino  for  purposes 
of  this  part  prior  to  the  time  in  its 
current  business  year  that  its  gross 
annual  gaming  revenue  exceeds 
$1,000,000. 

***** 

3.  It  is  proposed  to  amend  §  103.22  by 
revising  paragraph  (a)(2): 

§  103.22  Reports  of  currency  transactions. 

***** 

(a)  *  *  * 

(2)  Each  casino  shall  file  a  report  of 
each  transaction  in  currency,  involving 
either  cash  in  or  cash  out,  of  more  than 
$10,000.00. 

(i)  Transactions  in  currency  involving 
cash  in  include,  but  are  not  limited  to: 

(A)  Purchase  of  chips  and  tokens, 

(B)  Bets  of  currency, 

(C)  Exchanges  of  currency  for 
currency,  including  foreign  currency, 


(D)  Currency  received  by  a  casino  for 
wire  transfer  from  a  customer, 

(E)  Front  money  deposits, 

(F)  Safekeeping  deposits, 

(G)  Payments  on  any  form  of  credit, 
including  markers  and  counter  checks, 
and 

(H)  Purchases  of  a  casino’s  check. 

(ii)  Transactions  in  currency  involving 
cash  out  include,  but  are  not  limited  to: 

(A)  Currency  paid  by  a  casino  as  a 
result  of  a  wire  transfer  on  behalf  of  a 
customer, 

(B)  Cash  wins  by  a  customer, 

(C)  Front  money  withdrawals, 

(D)  Safekeeping  withdrawals, 

(E)  Redemptions  of  chips  and  tokens, 

(F)  Cashing  of  checks  or  other 
negotiable  instruments, 

(G)  Reimbursements  for  customers’ 
transportation  expenses  to  the  casino, 
and 

(H)  Exchanges  of  currency  for 
currency,  including  foreign  currency. 

(iii)  Multiple  currency  transactions 
shall  be  treated  as  a  single  transaction  if 
the  casino  has  knowledge  that  they  are 
by  or  on  behalf  of  any  person  and  result 
in  either  cash  in  or  cash  out  totaling 
more  than  $10,000  during  any  gaming 
day.  For  purposes  of  this  paragraph,  a 
casino  will  be  deemed  to  have  the 
knowledge  described  in  the  preceding 
sentence,  if: 

(A)  Any  employee,  officer,  director, 
sole  proprietor,  or  partner  of  the  casino 
has  knowledge, 

(B)  Or  the  books,  records,  logs, 
information  retained  on  magnetic  disk, 
tape,  or  other  machine-readable  media, 
or  in  any  manual  system,  and  similar 
documents  and  information,  which  the 
casino  maintains  pursuant  to  any  law  or 
regulation  or  within  the  normal  course 
of  its  business,  contain  information 
that  such  multiple  currency  transactions 
have  occurred. 

***** 

4.  It  is  proposed  to  amend  §  103.27  by 
designating  the  present  §103.27  as 
§103.27(a),  and  amending  newly 
designated  (a)  by  adding  at  the 
beginning  the  following: 

§  103.27  Identifcation  required. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  *  *  *. 

5.  It  is  further  proposed  to  amend 
§  103.27  by  adding  after  the  existing 
paragraph  a  new  paragraph  (b)  to  read 
as  follows: 

***** 

(b) (1)  If  a  casino  acquires  knowledge, 
solely  as  described  in 

§  103.22(a)(2)(iii)(B),  that  a  cash  buy  in, 
purchase  of  chips  or  tokens,  or  cash  bet 
has  caused  a  customer’s  cash  in 
transactions  to  be  treated  as  a  single 


transaction  in  currency  under 
§103.22(a)(2)(iii),  the  casino  shall  obtain, 
verify  and  record,  within  a  reasonable 
period  of  time  after  such  knowledge  is 
so  acquired,  the  information  described, 
in  the  manner  prescribed,  in  §  103.27(a), 
which  is  then  reasonably  available.  For 
purposes  of  the  preceding  sentence, 
information  shall  be  deemed  reasonably 
available  if  the  customer  is  reasonably 
available. 

(2)  For  special  recordkeeping 
requirements  regarding  this  rule,  see 
§  103.36(b)(15). 

6.  It  is  proposed  to  amend  §  103.36(a) 
by  inserting  in  the  first  sentence  of 
paragraph  (a)  the  following  after  the 
words  “record  of  the”:  "name, 
permanent  address,  and". 

7.  It  is  further  proposed  to  amend 

§  103.36(a)  by  inserting  the  following  in 
the  second  sentence  after  the  words 
“shall  secure  the”:  "name,  permanent 
address,  and”. 

8.  It  is  further  proposed  to  amend 
§  103.36(a)  by  inserting  the  following 
between  the  second  and  third  sentences: 
"The  name  and  address  of  such  person 
shall  be  verified  by  the  casino.  The 
verification  shall  be  made  by 
examination  of  a  document  of  the  type 
described  in  §  103.27(a),  and  the  specific 
identifying  information  shall  be 
recorded  in  the  manner  described  in 

§  103.27(a).” 

9.  It  is  further  proposed  to  amend 

§  103.36  by  adding  new  paragraph  (b)(9), 
to  read  as  follows: 

§  103.36  Additional  records  to  be  made 
and  retained  by  casinos. 
***** 

(b)  *  *  * 

(9)  A  record  of  each  person  that  the 
casino  knows,  or  through  reasonable 
diligence  should  know,  has  bought  in  at, 
bet,  or  purchased  chips  or  tokens  of, 
$2,500  or  more,  through  one  or  more 
transactions  in  currency,  in  a  single 
gaming  day.  The  record  shall  include  the 
name,  permanent  address,  casino 
account  number  (if  any),  and  social 
security  number  or  taxpayer 
identifcation  number  of  such  person; 
the  date,  time,  and  amount  of  currency 
involved  in  the  transaction(s);  and  the 
name  or  casino  license  number  of  the 
casino  employee  preparing  the  record. 

(i)  The  name  and  address  of  such 
person  shall  be  verified  by  the  casino. 
The  verification  shall  be  made  by 
examination  of  a  document  of  the  type 
described  in  §  103.27(a),  and  the  specific 
identifying  information  shall  be 
recorded  in  the  manner  described  in 

§  103.27(a). 

(ii)  If  the  person  is  a  nonresident  alien, 
the  person’s  passport  number  or  a 
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description  of  some  other  government 
document  used  to  verify  the  person’s 
identity  shall  be  obtained  and  recorded. 

(iii)  In  the  event  that  a  casino  has 
been  unable  to  secure  the  required 
social  security  number  or  taxpayer 
identification  number,  it  shall  not  be 
deemed  to  be  in  violation  of  this  section 
if  it  has  made  a  reasonable  effort  to 
secure  such  number  and  it  maintains  a 
list  containing  the  names  and  permanent 
addresses  of  those  persons  from  whom 
it  has  been  unable  to  obtain  such 
number  and  makes  the  names  and 
addresses  of  those  persons  available  to 
the  Secretary  upon  request. 

(iv)  If: 

(A)  A  casino  makes  and  retains  the 
records  described  in  §  103.36(b)(8)  when 
a  person  buys  in  at,  bets,  or  purchases 
chips  of,  at  least  $2,500  in  currency 
through  one  or  more  transactions  in  a 
gaming  day; 

(B)  Such  records  contain  all  of  the 
information  required  by  this  paragraph 
(b)(9)  and 

(C)  The  customer  information  for  such 
records  is  verified  as  described  in  (b)(9) 

(i)  and  (ii)  of  this  section,  the  casino 
shall  not  be  required  to  make  the 
records  described  in  this  paragraph 
(b)(9). 

10.  It  is  further  proposed  to  amend 
i  103.36  by  adding  new  paragraph 
(b)(10),  to  read  as  follows: 
***** 

(b)  *  *  * 

(10)  A  record  containing  a  list  of  each 
customer  who  is  known  by  the  casino  by 
more  than  one  name.  The  list  shall 
include  the  name  of  the  customer,  his  or 
her  permanent  address,  casino  account 
number  (if  any),  and  social  security  or 
taxpayer  identification  number  (if 
known  by  the  casino),  and  the  aliases, 
nicknames,  and  other  names  by  which 
the  customer  is  identified.  The  list  shall 
be  reported  to  the  Secretary  or 
Commissioner  of  Internal  Revenue,  upon 
request. 

11.  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(ll),  to  read  as  follows: 
***** 

(b)  *  *  * 

(11)  A  separate  record  containing  a 
list  of  each  transaction  between  the 
casino  and  its  customers  of  $2500  or 
mors,  involving  the  following  types  of 
instruments: 

(i)  Personal  checks, 

(ii)  Business  checks  (including  casino 
checks), 

(iii)  Official  bank  checks, 

(iv)  Cashier’s  checks, 

(v)  Third-party  checks, 

(vi)  Promissory  notes, 

(vii)  Traveler’s  checks,  and 


(viii)  Money  orders. 

The  list  will  contain  the  time,  date,  and 
amount  of  the  transaction;  the  name  and 
permanent  address  of  the  customer;  the 
type  of  instrument;  the  name  of  the 
drawee  or  issuer  of  the  instrument;  all 
reference  numbers  (e.g.,  casino  account 
number,  personal  check  number,  ete.); 
and  the  name  or  casino  license  number 
of  the  casino  employee  who  conducted 
the  transaction.  Applicable  transactions 
will  be  placed  on  the  list  in  the 
chronological  order  in  which  they  occur. 

12.  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(12),  to  read  as  follows: 
***** 

(b)  *  *  * 

(12)  A  record  containing  a  list  of  wire 
transfers  of  $2,500  or  more,  into  and  out 
of  a  casino,  on  behalf  of  the  customers 
of  the  casino.  The  record  will  list  the 
time,  date,  and  amount  of  the 
transaction;  the  outside  place  of 
origination  or  destination  of  the  transfer; 
any  advice,  request,  or  jnstuction 
received  or  given  regarding  the  transfer; 
the  name,  address,  and  casino  account 
number  (if  any)  of  the  customer;  and  the 
name  of  casino  license  number  of  the 
casino  employee  conducting  the 
transaction. 

13.  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(13),  to  read  as  follows: 
***** 

(b)  *  *  * 

(13)  A  copy  of  the  compliance 
program  described  in  §  103.54(a). 

(14)  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(14),  to  read  as  follows: 
***** 

(b)  *  *  * 

(14)  All  documents  and  codes 
prepared  in  conjunction  with  the 
operation  of  the  denominational  imprest 
system,  or  the  system  to  be  used  if  the 
denominational  imprest  system  is 
exempted  by  the  Secretary,  as  described 
in  S  103.54(b). 

(15)  It  is  further  proposed  to  amend 
§  103.36  by  adding  new  paragraph 
(b)(15).  to  read  as  follows: 
***** 

(b)  *  *  * 

(15)  A  record  that  contains  a  list  of 
each  person  on  which  the  casino  was 
required,  solely  be  operation  of  §  103.27 
(b)(1),  to  verify  and  record  the 
information  described  in  §  103.27(a),  but 
the  information  was  not  reasonably 
available,  within  the  meaning  of  §  103.27 
(b)(1).  The  list  shall  contain  any 
identifying  information  on  the  person 
which  is  available;  a  description  of  the 
specific  information  that  was  not 
obtained,  verified,  or  recorded;  and  the 


time,  date,  and  amount  of  the 
transaction  or  transactions  that  caused 
the  operation  of  §  103.27  (b)(1). 

16.  It  is  proposed  to  add  new  §  103.54 
immediately  after  §  103.53,  to  read  as 
follows: 

§  103.54  Special  rules  for  casinos. 

(a)  Compliance  programs.  (1)  On  or 
before  (60  days  after  publication  of  this 
rule  in  the  Federal  Register),  each  casino 
shall  develop  and  implement  a  written 
program  reasonably  designed  to  assure 
and  monitor  compliance  with  the 
requirements  set  forth  in  subchapter  II 
of  chapter  53  of  Title  31  of  the  United 
States  Code  and  the  regulations 
contained  in  this  Part. 

(2)  At  a  minimum,  each  compliance 
program  shall  provide  for: 

(i)  A  system  of  internal  controls  to 
assure  ongoing  compliance, 

(ii)  Internal  and/or  external 
independent  testing  for  compliance, 

(iii)  Training  of  casino  personnel, 

(iv)  An  individual  or  individuals  to 
assure  day-to-day  compliance, 

(v)  Using  all  available  information  to 
determine: 

(A)  When  required  by  this  part,  the 
name,  address,  social  security  number, 
and  other  information,  and  verification 
of  the  same,  of  a  person; 

(B)  The  point  in  time  at  which  multiple 
currency  transactions  will  be  treated  as 
a  single  transaction  for  purposes  of 

§  103.22(a)(2);  and 

(C)  Whether  any  record  as  described 
in  Subpart  C  of  this  part  must  be  made 
and  retained;  and 

(vi)  For  casionos  that  have  automated 
data  processing  systems,  the 
development  and  use  of  automated 
programs  to  aid  in  assuring  compliance. 

(3)  Compliance  with  the  requirements 
of  this  paragraph,  in  and  of  itself,  shall 
not  be  considered  a  defense  to  any 
criminal  or  civil  action  involving  a 
violation  of  subchapter  II  of  chapter  53 
of  title  31  of  the  United  States  Code  or 
the  regulations  contained  in  this  part. 

(b)  Denominational  imprest  system. 

(1)  On  or  before  (60  days  after 
publication  in  the  Federal  Register], 
each  casino  shall  develop  and  use  a 
denominational  imprest  system  to 
account  for  the  following  transactions: 

(i)  With  its  customers,  all  transactions 
involving  chips,  currency,  or  any 
combination  of  chips  and  currency  other 
than  those  that  occur  at  the  gaming 
tables; 

(ii)  The  segregation  of  currency  for 
transfer  to  another  financial  institution; 

(iii)  The  receipt  of  currency  from 
another  financial  institution;  and 
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(iv)  The  inventorying  of  currency  that 
has  been  transferred  from  the  games  to 
the  casino’s  central  location  for  custody 
of  the  casino’s  currency. 

(2)(i)  For  the  transactions  described  in 
paragraph  (b)(l)(i),  each  denominational 
imprest  system  shall: 

(A)  Provide  individual  imprest 
inventories  of  currency  of  chips  and 
currency  for  each  employee  who  is 
responsible  for  conducting  such 
transactions; 

(B)  Assure  the  recording  of  the 
beginning  and  ending  inventory  of  each 
individual  imprest  inventory  by  dollar 
value  and  denominational  composition, 
and 

(C)  Provide  for  the  chronological 
recording  of  (1)  all  such  transactions 
and  (2)  all  transactions  involving  the 
individual  imprest  inventories  and  any 
other  place  in  the  casino  (e.g.,  a  "chip 
bank”).  The  record  shall  contain  the 
amount  and  a  brief  description  of  the 
transaction,  including  the 
denominational  composition  of  all 
currency  involved  (e.g.,  “redemption  of 
chips  for  one  $50  bill  and  two  $20  bills” 
or  "payoff  of  credit  with  chips”).  Paper 
tape  containing  the  amount, 
denominational  composition,  and 
description  meets  this  requirement.  The 
description  may  be  coded,  so  long  as  a 
single  code  is  used  uniformly  in 
recording  the  transactions,  and  is  made 
available  to  the  Secretary  upon  request. 

(ii)  When  a  transaction  described  in 
paragraph  (b)(l)(i)  of  this  section 
involves  cash  in  or  cash  out  of  $2,500  or 
more  in  currency,  the  casino  shall,  in 
addition  to  all  other  requirements  of  this 
section,  prepare  a  record  containing  the 
customer’s  name,  permanent  address, 
casino  account  number  (if  any),  and 
social  security  number  of  taxpayer 
identification  number;  the  date  and  time 
of  the  transaction;  and  the  name  or 
casino  license  number  of  the  casino 
employee  conducting  the  transaction. 
The  customer’s  name  and  address  shall 
be  verified  as  described  in  §  103.27(a).  If 
the  customer  is  a  nonresident  alien,  the 
casino  shall  also  record  the  customer’s 
passport  number  or  a  description  of 
some  other  government  document  used 
to  verify  the  person’s  identity.  In  the 
event  that  a  casino  is  unable  to  secure 
the  social  security  number  or  taxpayer 
identification  number,  it  shall  not  be 
deemed  to  be  in  violation  of  this  section 
if  it  has  made  a  reasonable  effort  to 
secure  such  number  and  maintains  a  list 
containing  the  names  and  permanent 
addresses  of  those  persons  from  whom 
it  has  been  unable  to  obtain  such 
numbers  and  makes  the  names  and 
addresses  of  those  persons  available  to 
the  Secretary  upon  request. 


(3)  For  the  transactions  described  in 
paragraph  (b)(1)  (ii),  (iii),  and  (iv)  of  this 
section  the  casino  must  prepare  and 
keep  a  record  containing  the  following 
information:  the  type  of  transaction 
involved  (e.g.,  a  "drop  count”);  the 
number  of  all  denominations  of  currency 
involved  (eg.,  10  $100  bills,  50  $50  bills, 

25  $20  bills,  etc.);  the  specific  place  of 
origination  or  destination  of  the 
currency  (eg.,  the  name  of  a  commerical 
bank,  the  table  number  of  currency 
transferred  from  a  game  to  the  cage, 
etc.);  the  time  and  date  of  the 
transaction;  and  the  name  of  casino 
license  number  of  the  employee  who 
prepares  the  record. 

(4)  The  Secretary  may  exempt  a 
casino  from  the  requirements  of  this 
paragraph  that  relate  to  the  transactions 
described  in  paragraph  (b)(l)(i)  of  this 
section.  The  exemption  may  be  granted, 
provided  the  casino  certifies  to  the 
Secretary  that: 

(i)  All  of  the  tranactions  described  in 
paragraph  (b)(l)(i),  of  this  section,  which 
are  in  a  amounts  in  excess  of  $10,000, 
occur  only  at  one  or  more  stations,  and 
such  stations  handle  no  other 
transactions; 

(ii)  All  of  the  transactions  described  in 
paragraph  (b)(l)(i)  of  this  section,  which 
are  in  amounts  of  $2,500  through  and 
including  $10,000,  occur  only  at  one  or 
more  stations,  and  such  stations  handle 
no  other  transactions;  and 

(iii)  For  each  transaction  occurring  at 
the  station  or  stations  described  in 
paragraph  (b)(4)(ii)  of  this  section,  a 
record  is  prepared,  retained,  and  made 
available  to  the  Secretary  upon  request, 
of  the  name,  permanent  address,  casino 
account  number  (if  any),  and  social 
security  number  or  taxpayer 
identification  number  of  the  customer 
involved,  the  passport  number  or  a 
description  of  some  other  government 
document  if  the  customer  is  a 
nonresident  alien,  the  date,  time,  and 
amount  of  the  currency  involved  in  the 
transaction;  a  brief  description  of  the 
transaction;  and  the  name  of  casino 
license  number  of  the  casino  employee 
conducting  the  transaction.  The  name 
and  address  of  the  customer  shall  be 
verifed  as  described  in  §  103.27(a).  In 
the  event  that  a  casino  is  unable  to 
secure  the  social  security  or  taxpayer 
identification  number,  it  shall  not  be 
deemed  to  be  in  violation  of  this  section 
if  it  has  made  a  reasonable  effort  to 
secure  such  number. 

(c)  Special  terms.  As  used  in  this  part, 
as  applied  to  casinos: 

(1)  Gaming  day  means  the  normal 
business  day  of  a  casino.  For  a  casino 
that  offers  24  hour  gaming,  the  term 
means  that  24  hour  period  by  which  the 
casino  keeps  its  books  and  records  for 


business,  accounting,  and  tax  purposes. 
For  purposes  of  the  regulations 
contained  in  this  part,  each  casino  may 
have  only  one  gaming  day,  common  to 
all  of  its  divisions. 

(2)  Customer  includes  every  person 
who  is  involved  in  a  transaction  to 
which  this  part  applies,  with  a  casino, 
whether  or  not  that  person  participates, 
or  intends  to  participate,  in  the  gaming 
activities  offered  by  that  casino. 

(3)  Business  year  means  the  annual 
accounting  period,  such  as  a  calendar  or 
fiscal  year,  by  which  a  casino  maintains 
its  books  and  records  for  purposes  of 
subtitle  A  of  title  26  of  the  United  States 
Code. 

(4)  Machine-readable  means  capable 
of  being  read  by  an  automated  data 
processing  system. 

(5)  Casino  account  number  means  any 
and  all  numbers  by  which  a  casino 
identifies  a  customer. 

(d)  Ongoing  identification 
requirements.  Casinos  shall  be  under  a 
continuous  duty  to  obtain  and  record  all 
missing  information  contained  in  the  list 
required  by  paragraph  (b)(15)  of 
§  103.36,  whenever  the  information 
becomes  reasonably  available. 

Dated:  July  26, 1988. 

Gerald  L.  Hilsher, 

Deputy  Assistant  Secretary  (Law 
Enforcement). 

[FR  Doc.  88-18630  Filed  8-17-88;  8:45  am) 
BILUNG  CODE  4810-25-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  94 

[PR  Docket  88-191] 

Amendment  of  the  Commission’s 
Rules  Concerning  Point-to-Multipolnt 
Use  of  Certain  Bands  and  General 
Procedures  for  Filing  an  Application  in 
the  Microwave  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Order  granting  extension  of 
time. 

summary:  The  Private  Radio  Bureau  has 
adopted  an  Order  granting  the  Motion 
for  Extension  of  Time  to  file  reply 
comments  filed  by  Harris  Corporation. 
date:  The  reply  comment  period  is 
extended  to  August  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herb  Zeiler,  Rules  Branch,  Land  Mobile 
and  Microwave  Division,  Private  Radio 
Bureau,  (202)  634-2443. 
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SUPPLEMENTARY  INFORMATION: 

1.  On  April  21, 1988,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (Notice)  in  the  above-captioned 
matter  (53  FR  23132  (June  20, 1988)). 
Comments  on  the  Notice  were  due  July 

18. 1988,  and  reply  comments  are  due  on 
or  before  August  2, 1988. 

2.  On  July  22, 1988,  The  Community 
Telecommunications  Network  (CTN) 
filed  a  Motion  to  Accept  Late-Filed 
Comments.  In  order  to  allow  all 
interested  parties  to  have  the  full  fifteen 
days  to  respond  to  these  comments, 

CTN  requests  a  four  day  extension  of 
the  date  for  submitting  reply  comments. 
The  Harris  Corporation  (Harris)  also 
requested  the  Commission  extend  the 
time  for  filing  reply  comments.  Harris 
contends  that  two  weeks  does  not  allow 
sufficient  time  for  thoroughly  analyzing 
the  comments.  It  asks  that  the  time  for 
filing  reply  comments  be  extended  to 
August  16, 1988. 

3.  It  appears  that  the  public  interest 
would  be  served  by  granting  an 
additional  period  in  order  to  afford 
interested  parties  a  full  opportunity  to 
respond  to  all  the  comments,  including 
CTN’s.  Therefore,  we  will  extend  the 
reply  comment  deadline  until  August  16, 
1988. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  set  forth  in  $  0.331  of  the 
Commission's  Rules  and  Regulations, 
that  interested  parties  have  until  August 

16. 1988,  to  file  reply  comments  in  this 
proceeding. 

Federal  Communications  Commission. 
Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

(FR  Doc.  88-18762  Filed  8-17-88;  8:45  am) 
BILUNG  COOE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  393  and  571 

[NHTSA  Docket  No.  88-14,  Notice  1) 

Federal  Motor  Vehicle  Safety 
Standards;  Parts  and  Accessories 
Necessary  for  Safe  Operation 

agency:  Federal  Highway 
Administration  (FHWA),  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  DOT. 

ACTION:  Request  for  comments;  Grant  of 
petition  for  rulemaking. 

summary:  Mr.  W.  A.  Barr  submitted  a 
petition  to  NHTSA  concerning  the 
devices  which  connect  heavy  truck 


tractors  and  trailers.  According  to  the 
petitioner,  present  designs  of  the  lock  of 
the  fifth  wheel  of  tractors  and  the 
kingpin  on  trailers  make  it  possible  for 
the  driver  to  obtain  what  is  called  a 
“high  hitch,”  or  false  latch,  when  a 
trailer  is  connected  to  a  tractor.  Mr.  Barr 
stated  that  if  a  high  hitch  occurs,  the 
trailer  may  separate  from  the  tractor 
during  highway  driving.  After  evaluating 
the  petition,  NHTSA  has  concluded  that 
the  issues  raised  by  the  petitioner 
should  be  addressed  in  rulemaking.  This 
notice  grants  Mr.  Barr's  petition  and 
requests  comments  on  a  number  of 
issues  concerning  high  hitches.  This 
notice  is  being  issued  jointly  with 
FHWA,  since  some  of  the  issues  relate 
to  the  possible  regulation  of  vehicles 
currently  in  use  as  well  as  newly 
manufactured  vehicles. 

DATES:  Comments  must  be  received  on 
or  before  October  17, 1988. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section, 

National  Highway  Traffic  Safety 
Administration,  Room  5109,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Docket  hours  are  from  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

NHTSA  is  responsible  for  compiling 
the  information  received  in  response  to 
this  notice.  Written  comments  should  be 
submitted  only  to  NHTSA. 

FOR  FURTHER  INFORMATION  CONTACT: 
NHTSA:  Mr.  Richard  Carter,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590.  Telephone:  (202)  366-5274. 
FHWA:  Mr.  Thomas  Kozlowski,  Office 
of  Motor  Carrier  Standards,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2981. 
SUPPLEMENTARY  INFORMATION:  Mr.  W. 

A.  Barr  submitted  a  petition  to  NHTSA 
concerning  the  devices  which  connect 
tractors  and  trailers.  According  to  the 
petitioner,  present  designs  of  the  kingpin 
on  trailers  and  the  lock  of  the  fifth  wheel 
of  tractors  make  it  possible  for  the 
driver  to  obtain  what  is  called  a  “high 
hitch,"  or  false  latch,  when  the  tractor  is 
connected  to  a  trailer.  Mr.  Barr  stated 
that  if  a  high  hitch  occurs,  the  trailer 
may  separate  from  the  tractor  during 
highway  driving.  According  to  the 
petitioner,  the  accidents  which  have 
occurred  from  high  hitches  are  not 
frequent,  but  usually  are  very  serious 
when  an  automobile  strikes  an 
uncontrolled  trailer  which  has  separated 
from  a  tractor. 

Mr.  Barr  characterized  his  petition  as 
one  requesting  the  agency  to  commence 


a  proceeding  to  determine  whether  to 
issue  an  order  concerning  notification 
and  remedy  of  a  defect  in  equipment 
that  relates  to  motor  vehicle  safety.  The 
petitioner  requested  that  NHTSA 
“require  an  SAE  standard  for  the 
kingpin  which  will  not  permit  a  high 
hitch."  The  petitioner  stated  that  this 
may  also  mean  changes  to  the  fifth 
wheel  locks.  Mr.  Barr  stated  that  one 
possible  approach  would  be  to  make  the 
bottom  diameter  of  the  kingpin  larger 
than  the  diameter  of  the  recess  in  the 
lock  so  that  the  hinge  lock  cannot  be 
closed  if  the  bottom  of  the  kingpin  is 
placed  in  the  recess  during  the  hitching 
process. 

Since  Mr.  Barr  requested  a  “standard" 
to  prevent  high  hitches,  NHTSA  is 
treating  the  petition  as  one  for 
rulemaking.  The  agency  notes  that  it 
does  not  issue  “SAE  standards,”  but 
instead  issues  Federal  motor  vehicle 
safety  standards,  pursuant  to  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  SAE  standards  are  voluntary 
standards,  published  by  the  Society  of 
Automotive  Engineers  (SAE). 

As  part  of  its  efforts  to  evaluate  Mr. 
Barr's  petition,  NHTSA  contacted 
several  manufacturers  of  fifth  wheels 
about  high  hitches.  The  agency  was 
advised  by  some  manufacturer 
representatives  that  it  is  possible  to 
false  latch  most  of  the  designs  on  the 
market.  It  was  generally  contended, 
however,  that  it  is  the  responsibility  of 
the  truck  driver  to  conduct  an  inspection 
to  ensure  a  proper  connection.  NHTSA 
believes,  based  on  discussions  with 
heavy  truck  fleet  managers,  that  a 
typical  estimate  for  high  hitches  is  about 
two  or  three  per  year  for  a  fleet  of  one 
thousand  trucks,  and  that  most 
separations  occur  before  the  truck 
reaches  the  public  highway. 

NHTSA  understands  that  at  least  one 
fifth  wheel  design,  produced  by  Fontaine 
Truck  Equipment  Company,  was 
designed  to  prevent  high  hitches.  The 
agency  believes  that  the  design  does  not 
cost  more  than  other  fifth  wheel  designs. 

NHTSA  also  analyzed  available 
accident  data.  The  agency  recently 
completed  a  study  in  which  six  years  of 
accident  data  collected  by  the  Office  of 
Motor  Carriers  (OMC.  formerly  the 
Bureau  of  Motor  Carrier  Safety  or 
BMCS)  were  screened  for  accidents 
related  to  coupling  defects.  The  data 
showed  coupling  defects  involved  in  353 
out  of  188,836  accidents.  Forty-three  of 
the  353  fell  in  the  categories  of  accidents 
which  were  preceded  by  semi-trailer 
separation  or  of  accidents  which  may 
have  been  preceded  by  semi-trailer 
separation. 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


31379 


49  CFR  Part  571 


Two  studies  published  in  1985  and 
1986  by  the  University  of  Michigan 
Transportation  Research  Institute,  based 
upon  a  combination  of  FARS  and  OMC 
data,  showed  tractor-trailer  separation 
as  a  primary  cause  of  the  accident  in 
0.24  percent  of  the  accidents  studied. 
However,  some  of  the  accidents  were 
not  related  to  fifth  wheels. 

After  evaluating  Mr.  Barr’s  petition, 
NHTSA  has  concluded  that  there  is  a 
reasonable  possibility  that  the  order 
requested  in  the  petition  will  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding.  The  agency  therefore  grants 
the  petition.  The  accident  data  cited 
above  indicate  that  high  hitches  do  not 
result  in  a  large  number  of  accidents. 
However,  the  separation  of  a  trailer 
from  a  tractor  during  highway  driving 
could  result  in  serious  consequences. 
NHTSA  believes  that  this  may  be  an 
area  where  safety  benefits  could  be 
obtained  by  low  cost  design  changes. 

In  order  to  obtain  assistance  in 
conducting  further  analysis  of  the  safety 
issues  related  to  high  hitches,  this  notice 
requests  public  comments.  The  notice  is 
being  issued  jointly  with  FHWA,  since 
some  of  the  issues  relate  to  the  possible 
regulation  of  vehicles  currently  in  use  as 
well  as  newly  manufactured  vehicles. 
(NHTSA’s  standards  apply  only  to  new 
vehicles,  while  FHWA’s  standards 
apply  to  vehicles  in  use.)  NHTSA  and 
FHWA  are  particularly  interested  in 
comments  on  the  following  questions: 

1.  What  information  is  available  about 
separation  of  tractors  and  trailers  during 
driving,  both  on-the-highway  and  before 
the  combination  reaches  the  highway? 
What  are  the  causes  of  such 
separations?  What  is  the  frequency  of 
high  hitches? 

2.  What  information,  including  data 
and  accident  analyses,  is  available 
concerning  accidents  caused  by 
separation  of  tractors  and  trailers  during 
driving?  How  many  of  these  separations 
are  attributable  to  high  hitches? 

3.  How  can  kingpins  and  fifth  wheels 
be  designed  to  prevent  high  hitches? 
What  current  designs  of  kingpins  and 
fifth  wheels  prevent  high  hitches?  What 
changes  would  be  needed  to  other 
designs  to  prevent  high  hitches?  Do 
current  patents  present  any  limitations 
in  making  such  changes?  What  would  be 
the  costs  of  redesigns  needed  to  prevent 
high  hitches? 

4.  Should  NHTSA  develop 
requirements  to  prevent  high  hitches? 
What  types  of  tests  and  performance 
requirements  should  be  considered  by 
the  agency  if  it  develops  such 
requirements?  Should  such  requirements 
address  both  kingpins  and  fifth  wheels? 

5.  Should  a  possible  requirement  for 
preventing  high  hitches  be  applicable  to 


vehicles  currently  in  use  as  well  as  to 
newly  manufactured  vehicles?  How 
could  current  vehicles  be  retrofitted  to 
prevent  high  hitches?  What  would  be 
the  cost  of  retrofitting  current  vehicles  to 
prevent  high  hitches? 

The  granting  of  this  petition  does  not 
mean  that  a  rule  will  necessarily  be 
issued.  The  determination  of  whether  to 
issue  a  rule  is  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria. 

Interested  persons  are  invited  to 
submit  comments.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  Part  512. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  393  and 
571 

Highways  and  roads,  Highway  safety, 
Imports,  Motor  carriers,  Motor  vehicle 
safety,  Motor  vehicles,  Rubber  and 
rubber  products,  Tires. 

Issued  on  August  12, 1988. 

Robert  E.  Farris, 

Federal  High  way  Administrator. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking, 
NHTSA. 

(FR  Doc.  88-18723  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4910-59-M 


[Docket  No.  88-12;  Notice  1] 

RIN:  2127-AC50 

Federal  Motor  Vehicle  Safety 
Standards  Hydraulic  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

Summary:  Standard  No.  105,  Hydraulic 
Brake  Systems,  requires  vehicles  to 
have  one  or  more  brake  system 
indicator  lamps,  to  warn  the  driver 
about  certain  types  of  brake  failure  and 
to  indicate  application  of  the  parking 
brake.  Section  S5.3.2  of  the  standard 
requires  that  the  brake  system  indicator 
lamps  be  activated  automatically  when 
the  vehicle  is  started,  to  check  whether 
the  lamp  bulbs  are  burned  out.  That 
section  also  provides  that  in  vehicles 
equipped  with  an  automatic 
transmission,  the  activation  as  a  check 
of  lamp  function  is  not  required  when 
the  transmission  shift  lever  is  in  a 
forward  or  reverse  drive  position,  since 
the  vehicle  cannot  be  started  when  the 
transmission  shift  lever  is  in  those 
positions.  This  notice  proposes  to  amend 
the  standard  to  provide  that  the 
activation  as  a  check  of  lamp  function  is 
not  required  under  any  condition  in 
which  a  vehicle  cannot  be  started  due  to 
operation  of  an  interlock  switch.  This 
rulemaking  results  from  a  petition  for 
rulemaking  submitted  by  Mazda. 

DATES:  Comments  must  be  received  on 
or  before  October  17, 1988.  The 
proposed  requirements  would  be 
effective  30  days  after  publication  of  a 
final  rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Docket  hours  are 
8  a.m.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Vernon  Bloom,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
(202-366-5277). 

SUPPLEMENTARY  information:  Standard 
No.  105,  Hydraulic  Brake  Systems, 
requires  vehicles  to  have  one  or  more 
brake  system  indicator  lamps,  to 
provide  a  warning  about  certain  types  of 
brake  failure  and  to  indicate  application 
of  the  parking  brake.  Section  S5.3.2  of 
the  standard  requires  that  the  brake 
system  indicator  lamps  be  activate 
automatically  when  the  vehicle  is 
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started,  to  provide  a  check  of  lamp 
function.  That  section  reads  as  follows: 

All  indicator  lamps  shall  be  activated  as  a 
check  of  lamp  function  either  when  the 
ignition  (start)  switch  is  turned  to  the  “on" 
(run)  position  when  the  enigne  is  not  running, 
or  when  the  ignition  (start)  switch  is  in  a 
position  between  “on"  (run)  and  “start"  that 
is  designated  by  the  manufacturer  as  a  check 
position.  However,  in  vehicles  equipped  with 
an  automatic  transmission,  the  activation  as 
a  check  of  lamp  function  is  not  required  when 
the  transmission  shift  lever  is  in  a  forward  or 
reverse  drive  position. 

The  second  sentence  of  section  S5.3.2 
was  not  originally  included  in  Standard 
No.  105.  In  adding  the  sentence,  NHTSA 
stated  the  following: 

*  *  *  Toyota  Motor  Sales,  Inc.,  has 
requested  confirmation  that  S5.3.2  of  the 
standard  requires  a  check  of  the  brake 
system  indicator  lamp  function  only  when  the 
transmission  shift  lever  is  in  the  “P"  (park)  or 
“N"  (neutral)  position  (in  the  case  of  vehicles 
with  automatic  transmission).  The  literal 
wording  of  S5.3.2  requires  a  check  of  lamp 
function  without  regard  to  the  position  of  the 
transmission  shift  lever,  whenever  the 
ignition  switch  is  turned  to  the  “on"  position 
when  the  engine  is  not  running,  or  when  the 
ignition  switch  is  in  a  position  between  “on" 
and  “start”  that  is  designated  by  the 
manufacturer  as  a  check  position.  In  the  case 
of  vehicles  with  an  automatic  transmission, 
however,  this  wording  does  not  reflect  the 
NHTSA's  intent  with  respect  to  check 
function.  To  properly  reflect  this  intent,  the 
language  of  S5.3.2  is  hereby  modified  in 
accordance  with  Toyota’s  request  *  *  \  40 
FR  42872,  September  27, 1975. 

NHTSA  notes  that  since  the  purpose 
of  section  S5.3.2  of  Standard  No.  105 
was  to  provide  an  automatic  check  of 
lamp  function  each  time  the  vehicle  was 
started,  it  was  unnecessary  to  require 
the  check  function  in  situations  where 
the  vehicle  could  not  be  started. 
Standard  No.  102,  Transmission  Shift 
Lever  Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect,  requires 
for  vehicles  equipped  with  automatic 
transmission  that  the  engine  starter  be 
inoperative  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position.  Since  vehicle  equipped  with 
automatic  transmission  could  not  be 
started  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position,  it  was  unnecessary  to  require 
the  check  function  when  the 
transmission  shift  lever  is  in  either  of 
those  positions. 

Mazda  submitted  a  petition  for 
rulemaking  requesting  an  amendment  of 
section  S5.3.2's  provision  limiting  the 
conditions  under  which  the  lamp  check 
function  must  be  provided.  That 
company  stated  that  the  provision, 
which  now  applies  only  to  vehicles 
equipped  with  automatic  tranmissions, 


should  also  apply  to  manual  tranmission 
vehicles  which  are  equipped  with  a 
clutch  pedal  interlock  switch.  Mazda 
stated  that  this  type  of  interlock  switch 
prevents  the  engine  from  starting  unless 
the  clutch  pedal  is  fully  depressed,  and 
is  analogous  to  the  starter  interlock 
required  by  Standard  No.  102  for 
vehicles  equipped  with  automatic 
transmissions. 

Mazda  also  asserted  that  overall  cost 
effectiveness,  and  to  a  lesser  degree, 
safety,  would  be  enhanced  by  its 
requested  amendment.  According  to  the 
petitioner,  the  amendment  would  enable 
manufacturers  to  employ  a  single  wiring 
harness  for  the  brake  system  indicator 
lamp  circuit  for  vehicles  equipped  with 
both  manual  and  automatic 
transmissions.  That  company  stated  that 
it  currently  designs,  produces  and 
installs  two  separate  brake  system 
indicator  lamp  harnesses,  one  for 
manual  transmission  vehicles  and  the 
other  for  automatic  transmission 
vehicles,  which  results  in  unnecessary 
additional  costs.  Mazda  also  stated  that 
its  requested  amendment  would  provide 
an  incentive  for  manufacturers  to 
provide  clutch  pedal  starter  interlock 
switches  for  vehicles  not  so  currently 
equipped.  That  company  stated  that 
unexpected  motion  of  the  vehicle  during 
engine  activation  would  be  reduced  as 
the  clutch  pedal  would  be  depressed 
more  often  in  a  wider  variety  of  vehicles 
prior  to  engine  activation. 

NHTSA  agrees  with  the  petitioner 
that,  for  purposes  of  section  S5.3.2's 
provision  limiting  the  conditions  under 
which  the  lamp  check  function  must  be 
provided,  a  clutch  pedal  interlock  switch 
for  manual  transmission  vehicles  is 
analogous  to  the  starter  interlock 
required  by  Standard  No.  102  for 
vehicles  equippped  with  automatic 
transmissions.  Since  the  purpose  of 
section  S5.3.2  of  Standard  No.  105  is  to 
provide  an  automatic  check  of  lamp 
functions  each  time  the  vehicle  is 
started,  the  agency  tentatively 
concludes  that  it  is  unnecessary  to 
require  the  check  function  under  any 
condition  where  a  vehicle  cannot  be 
started  due  to  operation  of  an  interlock 
switch.  The  agency  therefore  grants 
Mazda's  petition  and  is  proposing  to 
amend  Standard  No.  105  accordingly. 
NHTSA  believes  that  the  proposed 
amendment  would  increase 
manufacturer  flexibility  without  any 
adverse  impact  on  safety. 

Since  the  proposed  amendment  would 
impose  no  new  requirements  but  would 
instead  increase  manufacturer  flexibility 
by  relieving  a  restriction,  the  agency  is 
proposing  that  the  amendment  become 
effective  30  days  after  publication  of  a 
final  rule. 


The  agency  has  analyzed  this 
proposal  and  determined  that  it  is 
neither  “major”  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  has  determined 
that  the  economic  effects  of  the 
proposed  amendment  would  be  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required.  Since  the  proposed 
amendment  would  impose  no  new 
requirements  but  simply  permit 
additional  flexibility  in  the  design  of  the 
wiring  harnesses  for  brake  system 
indicator  lamps,  any  cost  impacts  would 
be  in  the  nature  of  small, 
nonquantifiable  cost  savings. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  section  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  businesses,  small 
organizations,  and  small  governmental 
units  would  be  affected  by  the  proposed 
amendment  only  to  the  extent  that  they 
purchase  motor  vehicles.  For  the 
reasons  discussed  above,  the 
amendments  would  not  significantly 
affect  vehicle  price.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

The  agency  has  also  analyzed  this 
proposed  rule  for  the  purposes  of  the 
National  Environmental  Policy  Act,  and 
detemined  that  the  proposed  rule  would 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Finally,  this  proposed  rule  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  533.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
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address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  considertion  of  the  foregoing,  49 
CFR  Part  571  would  be  amended  as 
follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§  571.105  [Amended] 

2.  S5.3.2  of  §  571.105  would  be  revised 
to  read  as  follows: 

S5.3.2  (a)  Except  as  provided  in 
paragraph  (b)  of  this  section,  all 
indicator  lamps  shall  be  activated  as  a 


check  of  lamp  function  either  when  the 
ignition  (start)  switch  is  turned  to  the 
“on”  (run)  position  when  the  engine  is 
not  running,  or  when  the  ignition  (start) 
switch  is  in  a  position  between  “on”  and 
“start”  that  is  designated  by  the 
manufacturer  as  a  check  position. 

(b)  In  the  case  of  a  vehicle  when  has 
an  interlock  device  that  prevents  the 
engine  from  being  started  under  one  or 
more  conditions,  the  indicator  lamps 
need  not  be  activated  under  any 
condition  in  which  the  engine  cannot  be 
started. 

Issued  on  August  12, 1988. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  88-18724  Filed  8-17-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 

[Docket  No.  80476-8076] 

Western  Pacific  Crustacean  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  NOAA  issues  a  proposed  rule 
to  revise  the  regulations  implementing 
the  Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (FMP).  This  proposed  rule 
would  amend  the  regulations  to  better 
reflect  the  intent  of  Amendment  5  to  the 
FMP  with  respect  to  escape  vent  panels 
and  reporting  requirements. 
date:  Written  comments  must  be 
submitted  on  or  before  September  16, 
1988. 

ADDRESS:  Send  comments  to  E.C. 
Fullerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731.  A  copy  of  Amendment  5  may  be 
obtained  from  the  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doyle  E.  Gates,  Pacific  Islands 
Coordinator,  Pacific  Area,  2570  Dole  St., 
Room  106,  Honolulu,  HI,  96822-2396, 
808-955-8831. 

SUPPLEMENTARY  INFORMATION: . 
Background 

Amendment  5  to  the  FMP  was 
submitted  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  the  Secretary  of 
Commerce.  The  final  rule  implementing 
Amendment  5  went  into  effect  on 
January  14, 1988  (52  FR  47572,  December 


15, 1987).  Several  provisions  contained 
in  Amendment  5  relating  to  escape  vent 
panels  and  reporting  requirements  were 
omitted  from  the  proposed  (52  FR  28028, 
July  27, 1987)  and  final  rule.  This 
proposed  rule  was  developed  to 
implement  these  omitted  provisions. 

The  regulations  implementing 
Amendment  5  require  that  all  lobster 
traps  used  in  the  Northwestern 
Hawaiian  Islands  (NWHI)  have  a 
minimum  of  two  escape  vent  panels  that 
meet  certain  specifications.  The 
amendment  also  specified  that  the  two 
panels  should  be  placed  opposite  each 
other  in  the  trap.  This  latter  provision 
was  omitted  from  the  proposed  and  final 
rules.  Based  on  at-sea  trials  conducted 
by  NMFS,  escape  panels  of  the  size  and 
configuration  described  in  the  FMP  were 
judged  by  the  Council  to  be  the  most 
compatible  with  the  management  goals 
and  needs  of  the  fishery.  To  comply  fully 
with  the  intent  of  the  FMP  regarding  the 
configuration  of  escape  vent  panels,  this 
proposed  rule  would  amend  the 
regulations  to  require  that  the  panels  in 
each  trap  be  placed  opposite  each  other. 
All  permit  holders  in  the  NWHI  lobster 
fishery  have  been  advised  of  the  escape 
vent  configuration  recommended  in  the 
FMP  and  of  NMFS’  intent  to  amend  the 
regulation  accordingly. 

Amendment  5  also  provided  for  a 
number  of  changes  in  FMP  reporting 
requirements.  The  permit  application 
form  and  daily  catch  log  report  were 
amended  to  add  information  requests 
needed  for  management  of  the  lobster 
fishery.  The  requirement  for  an  annual 
processor’s  report  was  eliminated  and 
the  Trip  Processing  and  Sales  Report 
was  replaced  by  the  Lobster  Report  for 
Transshipment  and  Sales.  All  of  the 
proposed  changes  in  reporting 
requirements,  as  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act,  were 
incorporated  in  the  final  rule  except  for 
the  proposed  Lobster  Report  for 
Transshipment  and  Sales.  The  final  rule 
provided  for  collection  of  transshipment 
and  sales  data  on  the  daily  catch  report, 
but  did  not  provide  for  replacement  of 
the  Trip  Processing  and  Sales  Report 
with  the  Lobster  Report  for 
Transshipment  and  Sales  as  provided  in 
Amendment  5. 

The  new  report  is  structured  to 
provide  information  on  the  amount  of 
lobsters  and  their  incidental  catch  sold 
or  transshipped  to  points  within  or 
outside  of  the  State  of  landing.  The 
revenue  information  generated  by  this 
report  is  needed  to  define  the  economic 
profile  of  the  fishery  for  future 
management  decisions. 
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The  proposed  new  reporting  form  is 
less  confusing  than  the  original  form  and 
better  reflects  the  current  structure  of 
the  fishery.  Accordingly,  the  proposed 
rule  would  amend  the  regulatory  text  to 
require  use  of  the  new  Lobster  Report 
for  Transshipment  and  Sales,  in  place  of 
the  former  Trip  Processing  and  Sales 
Report. 

An  additional  technical  change  is 
proposed  to  replace  the  words  "Center 
Director"  with  the  words  “Regional 
Director”  in  §§  681.4(b)(2)(xxi)  and 
681.5(b)(2)(x)  to  accurately  reflect 
management  responsibility. 

The  word  "unobstructed"  is  proposed 
to  be  added  to  the  description  of  circular 
holes  in  escape  vent  panels  in 
§  681.24(c)(1)  to  clarify  the  Council's 
original  intent  in  Amendment  5  to  the 
FMP. 

The  measures  proposed  in 
Amendment  5  were  presented  at  a 
public  information  meeting  in  Honolulu, 
Hawaii,  on  April  29, 1986  and  at  a  public 
hearing  in  Honolulu  on  May  18, 1987.  All 
lobster  fishery  permit  holders  have  been 
kept  apprised  of  the  issues  contained  in 
Amendment  5  and  have  been  requested 
to  offer  comments. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  measure  is  necessary  for  the 
conservation  and  management  of  the 
crustacian  fishery  of  the  western  Pacific 
region  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Council  prepared  an 
environmental  impact  statement  (EIS) 
for  the  original  FMP.  An  environmental 
assessment  (EA)  was  also  incorporated 
into  Amendment  5.  The  measures 
proposed  to  be  implemented  by  this  rule 
were  included  in  Amendment  5,  so  the 
Assistant  Administrator  has  concluded 
that  this  action  falls  within  the 
categorical  exclusion  identified  in  the 
environmental  review  procedures  in 
NOAA  Directives  Manual  02-10  at 
5(b)(3)(a).  Consequently,  no  additional 
environmental  document  has  been 
prepared.  A  copy  of  the  amendment, 
incorporating  the  EA,  and  the  FMP’s  EIS 
can  be  obtained  from  the  Regional 
Director  at  the  above  address. 

The  Under  Secretary  of  Oceans  and 
Atmosphere,  NOAA  determined  that 
this  rule  is  not  a  “major  rule”  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  present 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more, 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  effects 
on  competition,  employment, 


investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  because  the  industry  has 
already  anticipated  the  proposed  action 
to  incorporate  in  the  regulations 
requirements  for  escape  vents  and 
reporting  which  were  approved  under 
Amendment  5  but  inadvertently  omitted 
from  the  proposed  and  final  rules  for  the 
amendment.  There  are  approximately  40 
permit  holders  in  the  fishery,  although 
only  a  small  percentage  of  them  actually 
fish.  All  permittees  were  advised  and 
were  fully  aware  of  the  requirements  for 
escape  vents  to  be  placed  opposite  each 
other  during  the  rulemaking  procedures 
in  1987.  In  addition,  the  sold 
manufacturer  of  traps  began  producing 
traps  with  vents  placed  opposite  each 
other  in  November,  1987.  As  a  result,  a 
majority  of  the  industry  has  already 
complied  with  the  vent  requirements, 
and  most,  if  not  all,  traps  now  have 
escape  vents.  Conversion  of  those  few 
traps  which  have  not  yet  been  converted 
would  not  impose  a  significant  cost  on 
the  industry. 

The  burden  associated  with  the 
revised  reporting  requirement  will  be 
the  same  as  that  reported  in  the  final 
rule  implementing  Amendment  5  to  the 
FMP.  The  replacement  of  the  Trip 
Processing  and  Sales  Report  with  the 
new  Lobster  Report  for  Transshipment 
and  Sales  will  not  significantly  change 
the  burden  hours,  while  providing  data 
essential  for  the  management  of  the 
fishery.  The  annual  reporting  burden  for 
all  fishermen  was  erroneously  reported 
as  54  hours  in  the  classification  section 
of  the  final  rule  to  Amendment  5  but 
actually  had  been  calculated  and 
approved  by  OMB  as  48  hours,  or  4 
hours  per  fisherman  (each  of  the  12 
vessels  fishing  will  incur  a  burden  of  10 
minutes  per  report  for  each  of  their  24 
trips  per  year). 

This  rule  contains  a  collection-of- 
information  requirement  at  §  681.5 
subject  to  the  Paperwork  Reduction  Act. 
This  requirement  has  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  Control 
Number  0648-0193. 

The  Council  has  determined,  and  the 
appropriate  State  and  territorial 
government  offices  have  found  that  the 
measures  established  in  Amendment  5, 
including  the  measures  implemented  by 
this  proposed  rule,  are  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 


programs  of  Hawaii  and  the  territories 
of  American  Somoa  and  Guam. 

The  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15. 1988. 

James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  Part  681  is  proposed 
to  be  amended  as  follows: 

PART  681— [AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  681  continues  to  read  as  follows: 

Authority:  16  USC  1801  et  seq. 

2.  In  §  681.4  paragraph  (b)(2)(xxi)  is 
revised  to  read  as  follows: 

§  681.4  Permits. 

***** 

(b)  *  *  * 

(2)  *  *  * 

(xxi)  Any  other  fishery  management 
data  requested  by  the  Regional  Director. 
***** 

3.  In  §  681.5,  in  paragraphs  (a)(3),  (4), 
and  (5),  the  words  "Trip  Processing  and 
Sales  Report”  are  amended  to  read 
“Lobster  Report  for  Transshipment  and 
Sales”;  paragraphs  (b)(2)(x),  (b)(4), 

(b)(5),  (c)(4)(iii)  and  (iv)  are  removed; 
and  paragraphs  (b)(2)(viii)  and  (ix),  (c) 
introductory  text,  (c)(3),  (c)(4) 
introductory  text,  (c)(4)(i)  and  (ii)  are 
revised  to  read  as  follows: 

§  681.5  Recordkeeping  and  reporting. 

***** 

(b)  *  *  * 

(2)  *  *  * 

(viii)  Number  of  octopus  and  other 
species  per  trap  deployment; 

(ix)  Any  other  fishery  management 
data  requested  by  the  Regional  Director. 
***** 

(c)  Lobster  Report  for  Transshipment 
and  Sales.  The  Lobster  Report  for 
Transshipment  and  Sales  must  contain 
the  following  information  for  all  lobsters 
taken  under  this  part: 

(1)  *  *  * 

(2)  *  *  * 

(3)  Sales  Information — 

(i)  Weight  and  revenue  from  sale  of 
spiny  lobsters  by  product  type; 

(ii)  Weight  and  revenue  from  sale  of 
slipper  lobster  by  product  type; 
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(iii)  Weight  and  revenue  from  sale  of 
octopus  by  product  type;  and 

(iv)  Weight  and  revenue  from  sale  of 
other  fishery  products  by  product  type. 

(4)  Transshipment  Information  (for 
lobster  products  that  have  not  been  sold 
but  have  been  placed  in  storage  or 
transshipped  elsewhere  for  future 
sale) — 

(i)  Weight  of  spiny  lobsters  by  product 
type;  and 

(ii)  Weight  of  slipper  lobster  by 
product  type. 

***** 

4.  In  §  681.24,  paragraph  (c) 
introductory  text  and  (c)(1)  are  revised 
and  a  new  paragraph  (c)(3)  is  added  to 
read  as  follows: 

§  681.24  Gear  restrictions. 

***** 

(c)  Each  lobster  trap  must  have  a 
minimum  of  two  escape  vent  panels  that 
meet  the  following  requirements: 

(1)  Panels  must  have  at  least  four 
unobstructed  circular  holes  no  smaller 
than  67  millimeters  (mm)  in  diameter 
with  centers  at  least  82  mm  apart. 
***** 

(3)  Panels  must  be  placed  opposite 
one  another  in  each  trap. 
***** 

(FR  Doc.  88-18767  Filed  8-17-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

White  Pass  Ski  Area  Expansion;  Intent 
To  Prepare  Environmental  Impact 
Statement 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  expand 
the  White  Pass  Ski  Area  Special  Land 
Use  Permit  boundary  to  allow  for 
downhill  and  cross  country  skiing  in  the 
800-acre  area  that  was  withdrawn  from 
the  Goat  Rocks  Wilderness  by  the 
Washington  State  Wilderness  Act  of 
1984  and  an  additional  500  acres  of 
National  Forest  administered  land.  This 
proposal  is  located  on  the  Packwood 
Ranger  District  of  the  Gifford  Pinchot 
National  Forest  in  Lewis  County  and  the 
area  of  land  is  administered  by  the 
Naches  Ranger  District  of  the 
Wenatchee  National  Forest  through  a 
Memorandum  of  Understanding.  The 
agency  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  1, 1988. 

address:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Sonny  J.  O’Neal.  Forest 
Supervisor,  Wenatchee  National  Forest, 
301  Yakima  St.,  P.O.  Box  811, 
Wenatchee,  Washington  98807-0811. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Phillip  D.  Glass, 


Recreation  Staff  Officer,  Wenatchee 
National  Forest  at  the  above  address, 
telephone  (509)  662-4332,  or  Donald 
Rotell,  District  Ranger,  Naches  Ranger 
District,  Wenatchee  National  Forest, 

10061  Highway  12,  Naches,  Washington 
98937,  telephone  (509)  653-2205. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  be  prepared  in  accordance  with 
existing  approved  land  and  resource 
management  plans.  The  document  will 
discuss  whether  to  allow  expansion  of 
the  existing  ski  area  to  the  area  in 
question  and  what  restrictions  may 
apply  to  the  expansion  area.  The 
proposal  encompasses  about  1300  acres. 

In  preparing  the  EIS,  the  Forest 
Service  will  identify  and  consider  a 
range  of  alternatives  for  this  site.  A 
range  of  alternatives  will  be  developed 
and  examined  to  deal  with  the 
significant  issues  developed  during  the 
scoping  process.  One  alternative  will 
include  the  no  action  alternative.  Other 
alternatives  will  consider  different 
intensities  of  development  with  or 
without  special  management 
requirements. 

Sonny  O’Neal,  Forest  Supervisor, 
Wenatchee  National  Forest,  Wenatchee, 
Washington,  is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  state  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Public  meetings  will  be  held  in  eastern 
and  western  Washington.  Notice  of 
meeting  dates  and  locations  will  be 


published  in  local  newspapers  and 
posted  in  public  buildings. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March  1989.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA’s 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  proposed.  White  Pass  Ski  Area 
expansion  participate  at  that  time. 

To  be  the  most  helpful,  comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS’s  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers’  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
-for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  November  1989.  In  the  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  draft  EIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
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Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  211.18. 

Sonny  j.  O’Neal, 

Forest  Supervisor. 

IFR  Doc.  88-18669  Filed  8-17-88;  8:45  am] 
BILLING  CODE  3410-1 1-M 


Soil  Conservation  Service 

Finding  of  No  Significant  Impact;  Pates 
Creek  Watershed,  AL 

AGENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Pates  Creek 
Watershed,  Houston  and  Geneva 
Counties,  Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  V.  Todd,  State  Conservationist, 
Soil  Conservation  Service,  665  Opelika 
Road,  Auburn,  Alabama  36830, 
telephone  (205)  821-8070. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Ernest  V.  Todd,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Pates  Creek  Watershed,  Alabama 

Notice  of  a  Finding  of  No  Significant 
Impact 

The  project  concerns  a  plan  for 
reducing  serious  deterioration  of  the 
resource  base  caused  by  excessive 
sheet,  rill,  and  ephemeral  gully  erosion 
on  sloping  cropland,  reducing  land 
erosion  due  to  concentrated  overland 
flow  and  reducing  cost  of  road  and 
bridge  maintenance  due  to  sediment 
deposition.  The  planned  works  of 
improvement  include  land  use 
conversion  on  40  acres  of  marginal 
cropland,  accelerated  conservation  land 
treatment  on  3640  acres  of  cropland,  and 
installation  of  9  grade  stabilization 
structures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 


Protection  Agency,  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ernest  V.  Todd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Date:  August  11, 1988. 

Ernest  V.  Todd, 

State  Conservationist. 

(FR  Doc.  88-18670  Filed  8-17-88;  8:45  am] 
BILLING  CODE  34 10- 16-41 


Finding  of  No  Significant  Impact; 
Moores  Creek  Watershed,  AL 

agency:  Soil  Conservation  Service; 
USDA. 

action:  Notice  of  intent  to  deauthorize 
Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 

Pub.  L.  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Moores  Creek 
Watershed  Project,  Chambers  County, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ernest  V.  Todd,  State  Conservationist, 
Soil  Conservation  Service,  655  Opelika 
Road,  Auburn,  Alabama  36830, 
telephone  205-821-8070. 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Ernest 
V.  Todd  that  the  proposed  works  of 
improvement  for  the  Moores  Creek 
Watershed  Project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agreed  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Ernest  V.  Todd,  State 
Conservationist  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(This  activity  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under  No. 


10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  the  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

Date:  August  2, 1988. 

Ernest  V.  Todd, 

State  Conservationist. 

[FR  Doc.  88-18716  Filed  8-17-88;  8:45  am) 
BILLING  CODE  3410-16-M 


CHRISTOPHER  COLUMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 

Meeting 

agency:  Christopher  Columbus 
Quincentenary  Jubilee  Commission. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission,  a  presidential  commission 
established  in  1984  (Pub.  L.  98-375).  The 
meeting  will  be  held  in  Baltimore, 
Maryland  and  will  be  chaired  by 
Commission  Chairman  John  N.  Goudie. 
dates:  Thursday,  September  15, 1988  at 
9:30  a.m.  (Closed).  Friday,  September  16, 
1988  at  9:30  a.m.  (Open). 

ADDRESSES:  On  September  15, 1988  from 
9:30  a.m.  to  12:00  p.m.  at  the  Omni 
International  Hotel,  International 
Ballroom  A,  Baltimore,  Maryland. 
September  16, 1988  from  9:30  a.m.  to  1:00 
p.m.  at  the  Omni  International  Hotel, 
International  Ballroom  A,  Baltimore, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Pease,  (202)  632-1992. 
SUPPLEMENTARY  INFORMATION:  On 

September  15  and  16,  the  Commission 
will  meet  to  discuss  proposals  for 
endorsement  of  Quincentenary  projects. 
The  Commission  will  also  review 
committee  recommendations  along  with 
a  financial  review  of  the  Commission, 
and  fundraising  strategies  for  corporate 
participation  in  the  Quincentenary. 

John  Alexander  Williams, 

Director. 

[FR  Doc.  88-18671  Filed  8-17-88;  8:45  am| 

BILLING  CODE  6820-RB-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Performance  Review  Board;  Eligibility 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
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Economic  Development  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System: 

Steven  R.  Brennen 
John  E.  Corrigan 
David  Farber 
Edward  G.  Jeep 
George  Muller 
Charles  E.  Oxley 
Craig  M.  Smith 
Edward  A.  McCaw, 

Executive  Secretary,  Economic  Development 
Administration,  Performance  Review  Board. 
[FR  Doc.  88-18713  Filed  8-17-88;  8:45  am] 
BILLING  CODE  3510-BS-M 


International  Trade  Administration 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certificate  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 

This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  5618,  Washington,  DC 


20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  86- 
00014."  A  summary  of  the  application 
follows. 

Applicant:  American  Cast  Metals 
Association  (ACMA),  455  State  Street, 
Des  Plaines,  Illinois  60016,  Contact: 
Daniel  Marcus,  Director  of  Marketing, 
Telephone:  (312)  299-9160. 

Application  #:  88-00014. 

Date  Deemed  Submitted:  August  5, 
1988. 

Members  (in  addition  to  applicant): 
AACCO  Foundry;  Abex.  Corp.;  Ace 
Foundry  Co.;  Advance  Foundry  Co.; 
Akron  Foundry  Co.;  Allegheny  Foundry 
Co.;  Alloy  Engineering  and  Castings; 
Alloys  Non  Ferrous  Foundry;  Aluminum 
Castings  Corp.;  Amcast  Industrial  Corp.; 
The  American  Brass  and  Iron  Foundry; 
American  Cast  Iron  Pipe;  American 
Steel  Foundries;  American  Valve  and 
Hydrant  Manufacturing  Co.;  Anstey 
Foundry;  Appleton  Electric  Co.;  Ameson 
Foundry,  Inc.;  Arrow  Aluminum 
Castings;  Arth  Brass  &  Aluminum 
Castings;  Arzt  Foundry  Co.;  Atherton 
Foundry  Products;  Atlantic  States  Cast 
Iron  Pipe;  Atlas  Foundry  Co.;  Gartland- 
Haswell  Foundry  Co.,  Inc.;  Atlas 
Foundry  and  Machine  Co.;  Auburn 
Foundry  Co.;  Aurora  Industries  Inc.; 
Badger  Foundry  Co.;  Bahr  Brothers 
Manufacturing  Co.;  Barry  Foundry; 
Batavia  Foundry  and  Machine  Co.; 
Belgium  Foundry  Corp.;  Bell  Foundry 
Co.;  Beloit  Corp.;  Benton  Foundry;  Berlin 
Foundry  Corp.;  Bierman-Everett 
Foundry;  Blackhawk  Foundry  and 
Machine;  Bloomfield  Foundry;  Bodine 
Aluminum  Inc.;  Brass  and  Bronze 
Casting  Co.;  Briggs  &  Stratton  Corp.; 
Brillion  Iron  Works;  Bronze  Co.  Ltd., 

K.P.;  Bronze  Craft  Corp.;  Brookman  Cast 
Industries;  Brooks  Foundry;  Brumund 
Foundry,  Inc.;  Buck  Co.,  Inc.;  Burnham 
Corp.;  Calhoun  Foundry  Co.;  California 
Electric  Steel;  Calumet  Brass  Foundry; 
Campbell  Foundry  Co.;  Canton  Castings; 
Cast  Metals  Corp.  of  Florida;  Cedar 
Springs  Castings,  Inc.;  Centre  Foundry 
and  Machine  Co.;  Chicago  Aluminum 
Castings  Co.,  Inc.;  Chicago-Dubuque 
Foundry;  Christensen  and  Olsen 
Foundry  Co.;  Citation  Carolina  Corp.; 
Southern  Ductile  Casting  Co.;  Clark 
Metal;  Clay  &  Bailey  Manufacturing  Co.; 
Clearfield  Machine;  Clow  Corp.;  Clow 
Water  System  Corp.;  CMI  International; 
Cochrane  Foundry;  Colonial  Brass  Co.; 
Columbian  Bronze  Corp.;  Columbiana 
Foundry  Co.;  Consolidated  Metco; 
Covert  Iron  Works;  Crowe  Foundry  Ltd.; 
Curto-Ligonier  Foundry  Co.;  Dalton 
Foundries;  Dameron  Alloy  Foundries; 


Dayton  Foundry;  De  Zurik  Corp.; 

Decatur  Foundry;  Deere  &  Company; 
Delray  Steel  Castings;  Dempsey  Inc.; 

Dent  Manufacturing;  Detroit  Non 
Ferrous  Foundry;  Dexter  Co.;  Didion  & 
Sons  Foundry  Co.;  Dix-Superior 
Aluminum  Foundry,  Inc.;  Dock  Foundry 
Co.;  Dofasco  Inc.;  Donsco  Inc.;  Down 
River  Casting  Co.;  Draper  Corp.;  Duriron 
Co.,  Inc.;  East  Jordan  Iron  Works;  The 
Eastern  Company;  Eastern  Foundry  Co.; 
ECK  Foundries;  Electric  Steel  Castings 
Co.;  Electron  Corp.;  Elizabeth  Street 
Foundry  Co.;  Elkhart  Foundry  & 

Machine;  Ellis  &  Vans  Foundry;  EMI 
Company;  Enderlein  Co.,  H.G.; 

Enterprise  Brass  Works;  Ephrata 
Manufacturing  Company,  Inc.;  Erie 
Bronze  &  Aluminum;  Essex  Castings; 
Ewing  Light  Metals  Inc.;  Excelsior 
Foundry  Co.;  Fairfield  Aluminum 
Castings;  Falcon  Foundry  Co.;  Falk 
Corp.;  Faunt  Foundry  Co.;  Felton 
Aluminum  Co.;  Ferrous  Technology; 

Kline  Foundries;  Fisher  Cast  Steel 
Products;  Flanagan  Iron  Works; 

Flomatic  Corp.;  Fonderie  Grand’Mere 
Ltee;  Ford  Motor  Co.;  Foundry  Inc.,  The; 
Foundry  of  the  Shoals;  Francis  and 
Nygren  Foundry  Co.;  Frank  Foundries 
Corp.;  Frazer  and  Jones  Co.;  Frog, 

Switch  &  Manufacturing  Co.;  Frontier 
Foundries;  G  &  C  Foundry  Co.; 
Gainesville  Foundry;  Galva  Foundry 
Co.;  Gartland  Foundries,  inc.;  Gartland 
Foundry  Co.;  General  Casting  Co.; 
General  Foundry  Co.;  General 
Housewares  Corp.;  General  Signal;  GIW 
Industries,  Inc.;  Globe  Iron  Foundry: 
Goetz  Corp.  of  America;  Golden’s 
Foundry  &  Machine  Co.;  Great  Lakes 
Castings  Corp.;  Grede  Foundries;  Gregg 
Industries;  Halpen  &  Co.:  Harmony 
Castings;  Harrison  Steel  Castings  Co.; 
Heatwole  Foundry  Company,  Inc.; 
Hendrix  Mfg.  Co.;  Charles  O.  Hiler  and 
Son,  Inc.;  Hiler  Industries;  Accurate 
Castings,  Inc.;  Hitchcock  Industries; 

HNF  Inc.;  Hodge  Foundry;  Hunstad 
Foundry;  Hyde  Park  Foundry  & 

Machine;  Intermet  Corp.;  Interstate 
Castings;  Iowa  Iron  Works;  Iowa 
Malleable  Iron  Co.;  Iroquois  Foundry 
Co.;  James  Jones  Co.;  Johnstown  Corp.; 
Joy  Tech.,  Inc.;  Kelly  Foundry  & 

Machine;  Kelsey-Hayes,  Inc.;  Keystone 
Grey  Iron  Foundry  Co.;  Kirsh  Foundry 
Inc.;  Kurdziel  Iron  Industries;  Lacy 
Foundries;  Lancaster  Malleable  Castings 
Co.;  Larson  Foundries;  Lattimer-Stevens; 
Lawran  Foundry;  Le  Baron  Foundry; 
Leitelt  Brothers;  LEMFCO  Inc.;  Liberty 
Foundry  Co.;  Lincoln  Brass  Works; 
Littler  Diecast  Corp.;  Lodi  Iron  Works. 
Inc.;  M  &  H  Valve  Co.;  M.P.  Industries. 
Inc.;  Mackenzie  Specialty  Castings; 
Mansfield  Brass  &  Aluminum;  Martin 
Foundries  Co.;  Maynard  Steel  Casting 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Notices 


31387 


Co.;  Me  Conway  &  Torley  Corp.;  Me 
Donald  Manufacturing  Co.,  A.Y.;  Me 
Wane  Cast  Iron  Pipe;  Mereen  Johnson 
Machine  Co.;  Merit  Metal  Products 
Corp.;  Metal  Dynamics  Corp.;  Mid  City 
Foundry  Co.;  Midwest  Foundry  Co.; 
Midwest  Metallurgical  Laboratory,  Inc.; 
Milwaukee  Malleable  &  Gray  Iron 
Works;  Mobil  Pulley  &  Machine  Works; 
Modern  Foundry  &  Manufacturing; 
Morrow  Foundry  Inc.;  Motor  Castings 
Co.;  Multi-Cast  Corp.;  Myers  Co.,  F.E.; 
National  Castings  Inc.;  Navistar 
International;  Neelon  Castings;  Neenah 
Brass  &  Aluminum;  Neehan  Foundry 
Co.;  Neptune  Water  Meter  Co.;  NO  AM 
Corp.;  North  American  Royalties; 
Noblesville  Casting;  North  Star  Casteel 
Products;  Nutmeg  Steel  Castings;  O  &  H 
Foundry;  Oil  City  Iron  Works;  Omaha 
Steel  Castings;  Opelika  Foundry  Co.; 
Orrville  Bronze  &  Aluminum;  Osco 
Industries;  Overmyer  Corp.;  P.C.M. 
Company;  Pacific  States  Cast  Iron  Pipe; 
Pelton  Casteel;  Penncast  Corp.; 
Pennsylvania  Steel  Foundry  &  Machine; 
Perkins,  Henry  Co.;  Philbrick-Booth  & 
Spencer;  Piad  Precision  Casting; 

Plymouth  Foundry  Inc.;  Pohlman 
Consolidated;  Pomona  Die  Casting 
Corp.;  Pontiac  Foundry;  Process 
Prototype;  Progressive  Foundry; 

Prospect  Foundry;  Quaker  Alloy  Inc.; 
Quali-Cast  Foundry,  Inc.;  Quality 
Castings  Co.;  R  &  D  Pattern  &  Foundry; 
Racine  Steel  Castings;  Reliable  Castings 
Corp.;  Reliance  Electric  Corp.;  Richmond 
Casting  Company;  Robinson  Foundry; 
Rochester  Metal  Products  Corp; 

Rockwell  International;  Rodney  Hunt 
Co.;  Roloff  Manufacturing  Corp.;  Ross 
Aluminum  Foundries;  Sawbrook  Steel 
Casting  Co.;  Cushman  Foundry  Inc.  Div.; 
Schneider  Corp.;  Scott  Casting  Corp.; 
Scott-Atwater  Foundry;  Seneca 
Foundry,  Inc.;  Sharon  Foundry; 

Shumway  and  Sons,  C.W.;  Sibley 
Machine  &  Foundry;  Slinger 
Manufacturing  Co.;  Sloan  Valve  Co.; 
Smith  Co.,  H.B.;  Smith  Foundry  Co.; 
Smith  Steel  Casting  Co.;  Somerset 
Consolidated;  Soundcast  Co.;  Southern 
Alloy;  Southern  Cast  Products  Specialty 
Casting;  Springfield  Aluminum  Co.; 
Springfield  Foundry;  Stahl  Specialty  Co.; 
Stainless  Foundry  &  Eng.;  Standard 
Foundry  Co.;  Standard  Foundry 
Products;  Sterling  Casting  Corp.;  Sterling 
Foundry  Co.;  Stillman  White  Co.; 
Stockham  Valves  &  Fittings;  Sturgis 
Foundry  Co.;  St.  Anne’s  Foundry;  St. 
Louis  Steel  Casting;  St.  Mary’s  Foundry; 
St.  Paul  Brass  Foundry;  Swayne, 
Robinson  &  Co.;  Talladega  Castings  & 
Mach  Co.;  Talladega  Foundry  & 
Machine;  Taylor  &  Fenn  Co.;  Teledyne 
Casting  Service;  Terrecorp;  Texas 
Foundries;  Trinity  Valley  Iron  Works; 


East  Penn  Foundry  Co.;  Unimatic 
Manufacturing  Corp.;  Union  City  Mold  & 
Die  Casting  Corp.;  Union  Foundry  Co.; 
United  Brass  Works;  Universal  Cast 
Iron  Manufacturing  Co.;  Urick  Foundry 
Co.;  U.S.  Magnet  &  Alloy  Corp.;  U.S. 

Pipe  and  Foundry;  Utica  Radiator  Corp.; 
V  &  W  Castings;  Valley  Brass;  Varicast 
Northwest;  Victaulic  Co.  of  America; 
Wagner  Castings  Co.;  Waterman 
Industries,  Inc.;  Waupaca  Foundry; 
Wells  Manufacturing  Co.;  West 
Michigan  Steel  Foundry;  Western 
Foundry  Co.;  Westwick  Foundry; 
Whitman  Foundry;  Whittaker  Corp.; 
Woodland  Aluminum  Casting;  Xenia 
Foundry  &  Machine. 


Any  ferrous  (iron  or  steel)  or  non- 
ferrous  (e.g.,  aluminum,  magnesium, 
bronze,  brass,  copper,  and  zinc)  casting, 
whether  finished  or  unfinished. 


Design  services  related  to  Products 
and  related  manufacturing  processes; 
licensing  of  Technology  Rights 
concerning  Products  and  related 
processes. 

3.  Technology  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  know-how, 
and  semiconductor  mask  works. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products, 
Services  and  Technology  Rights) 

Consulting;  international  market 
research;  marketing  and  trade 
promotion;  trade  show  participation; 
insurance;  legal  assistance;  services 
related  to  compliance  with  customs 
requirements;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  export 
orders  and  sales  leads;  warehousing; 
foreign  exchange;  financing;  liaison  with 
U.S.  and  foreign  government  agencies, 
trade  associations,  and  banking 
institutions:  and  taking  title  to  goods. 

Export  Markets 

The  export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands)  and  Canada. 


Export  Trade  Activities  and  Methods  of 
Operation 

1.  ACMA  and/or  its  members  seek 
certification  to; 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products 
and  Services  and  allocate  sales  resulting 
from  such  arrangements; 

b.  Establish  export  prices  for  sales  of 
Products  and  Services  by  the  Members 
in  Export  Markets,  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  of 
Products  for  Export  Markets; 

d.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in,  Export  Markets  with 
respect  to  Products  and  Services; 

e.  Solicit  non-member  suppliers  to  sell 
their  Products  and  Services  or  offer  their 
Export  Trade  Facilitation  Services 
through  the  certified  activites  of  ACMA 
and/or  its  Members; 

f.  License  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licences  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
ACMA  or  any  other  Member; 

g.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets;  and 

h.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Markets. 

2.  ACMA  and/or  its  Members  may 
enter  into  agreements  wherein  they 
agree  to  act  in  certain  countries  or 
markets  as  the  Members’  exclusive  or 
non/exclusive  Export  Intermediary  for 
Products  or  Services  in  that  country  or 
market.  In  such  agreements,  (i)  ACMA 
or  the  Member(s)  acting  as  an  exclusive 
Export  Intermediary  may  agree  not  to 
represent  any  other  Supplier  for  sale  in 
the  relevant  country  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  ACMA  or  the 
Member(s)  acting  as  exclusive 
intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 
ACMA,  when  acting  as  an  Export 
Intermediary,  will  make  its  services 
available  to  any  Member  on  non- 
discriminatory  terms. 


Summary  of  the  Application 

Export  Trade 
1.  Products 


2.  Services 
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3.  ACMA  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information  solely  about  Export 
Markets: 

a.  Information  (other  than  information 
about  the  domestic  costs,  domestic 
output,  domestic  capacity,  domestic 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies,  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  or 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demand  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
from  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  from 
Members  for  export,  provided  however 
that  exchanges  of  information  and 
discussions  as  to  Product  quality, 
source,  and  delivery  dates  must  be  on  a 
transaction  by  transaction  basis  only; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sale  in  Export 
Markets  to  be  considered  and/or  bid  on 
by  ACMA  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  agreements  for 
Export  Markets  and  allocations  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including,  without  limitation, 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  ACMA’s  or  its 
Members’  export  operations,  including 
without  limitation  sales  and  distribution 
networks  established  by  ACMA  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  ACMA  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Services  to  facilitate 
the  export  of  Products  to  Export 
Markets.  This  may  be  accomplished  by 
the  ACMA  itself,  or  by  agreement  with 
Members  or  other  parties. 


5.  ACMA  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
four  above. 

6.  ACMA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member’s  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

Definitions 

1.  “Export  Intermediary”  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sale  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  “Members”  means  the  member 
companies  of  ACMA,  as  listed  in  this 
notice,  and  subject  to  the  provisions  of 
this  paragraph.  New  ACMA  members 
may,  from  time  to  time,  be  incorporated 
in  this  certificate  pursuant  to  the 
abbreviated  amendment  procedure 
described  below.  An  abbreviated 
amendment  shall  consist  of  a  written 
notification  to  the  Department  of 
Commerce  and  the  Department  of 
Justice  stating  changes  in  ACMA 
membership,  identifying  all  new  ACMA 
members  that  desire  to  become  a 
Member  under  this  certificate  pursuant 
to  the  abbreviated  amendment 
procedure,  and  certifying  for  each  new 
ACMA  member  so  identified  its  sales  of 
Products  in  its  prior  fiscal  year.  Notice 
of  new  members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  ACMA  may  withdraw  one  or 
more  individual  members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
publication  in  the  Federal  Register,  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
certificate  of  the  new  members  through 
the  abbreviated  amendment  procedure 
is  consistent  with  the  standards  of  the 
Act,  the  Secretary  of  Commerce  shall 
amend  the  certificate  of  review  to 
incorporate  such  new  members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  within  60  days  of  publication  in 
the  Federal  Register  so  amend  the 
certificate  of  review,  such  amendment 
must  be  sought  through  the 
nonabbreviated  amendment  procedure. 
This  same  procedure  may  be  utilized  by 


ACMA  to  delete  one  or  more  Members 
from  the  certificate. 

Date:  August  15, 1988. 

George  Muller, 

Acting  Director,  Office  of  Export  Trading 
Company  A  ffairs. 

[FR  Doc.  88-18747  Filed  8-17-88;  8:45  am) 
BILLING  CODE  3510-DR-M 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals:  Proposed 
Modification  of  Permit;  Dr.  William  A. 
Watkins  (P70C) 

Notice  is  hereby  given  that  Dr. 

William  A.  Watkins,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
Massachusetts  02543,  has  requested  a 
modification  of  Permit  No.  573  issued  on 
November  21, 1986  (51  FR  43422),  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216)  and  the 
regulations  governing  endangered 
species  permits  (50  CFR  Part  217-222). 

The  Permit  Holder  is  requesting 
authorization  to  take  twenty  (20)  sperm 
whales  ( Physeter  catodon )  by 
harassment  and  an  additional,  five  (5) 
will  be  radio  tagged  per  year. 

Concurrent  with  the  application  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  on  views,  or  requests  for 
a  public  hearing  on  this  proposed 
modification  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  Modification 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  modifications  are 
available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm.  805,  Washington,  DC; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm  Street, 
Federal  Building,  Gloucester, 
Massachusetts  01930;  and 
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Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702. 

Dated  August  15. 1988. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-18768  Filed  8-17-88;  8:45  am] 
BILLING  CODE  3510-22 -M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Amendment  of  Comprehensive  Plan 
and  Water  Code  of  the  Delaware  River 
Basin 

AGENCY:  Delaware  River  Basin 

Commission. 

action:  Notice. 

SUMMARY:  At  its  August  3, 1988  business 
meeting  the  Delaware  River  Basin 
Commission  amended  its 
Comprehensive  Plan  and  Water  Code  in 
relation  to  criteria  and  operations 
formulae  for  emergency  operations 
during  a  lower  basin  drought  warning 
and  drought. 

effective  DATE:  This  amendment  shall 
take  effect  upon  approval  by  the  Parties 
to  the  U.S.  Supreme  Court  Decree  in 
New  Jersey  v.  New  York,  347  U.S.  995 
(1954). 

ADDRESS:  Copies  of  the  Commission's 
Water  Code  are  available  from  the 
Delaware  River  Basin  Commission,  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
08628. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission,  telephone  (609)  883-9500. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  held  public  hearings  on  the 
proposed  amendment  on  March  23  and 
April  27, 1988  as  noticed  in  the  March  15 
and  April  20, 1988  issues  of  the  Federal 
Register.  Based  upon  testimony  received 
and  further  deliberation,  the 
Commission  has  amended  its 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin. 

Background  and  Rationale:  In 
February  1983,  the  Commission  received 
Interstate  Water  Management 
Recommendations  of  the  Parties  to  the 
U.S.  Supreme  Court  Decree  of  1954  to 
the  Delaware  River  Basin  Commission 
Pursuant  to  Commission  Resolution  78- 
20.  These  recommendations  were 
unanimously  agreed  to  by  the  Governors 
of  the  Commonwealth  of  Pennsylvania, 
the  States  of  New  York,  New  Jersey  and 
Delaware  and  the  Mayor  of  New  York 
City.  Recommendation  4  of  these  "Good 


Faith”  Recommendations  called  for  the 
development  of  a  plan  for  coordinated 
operation  of  existing  Basin 
impoundments  during  drought  periods  to 
complement  the  operating  formula  for 
the  New  York  City  Delaware  Basin 
reservoirs  in  order  to  maintain  reliable 
supplies  for  essential  uses,  to  conserve 
water,  and  to  control  salinity. 
Recommendation  4  further  specified  that 
the  plan  should  include  operating 
criteria  for  the  Beltzville,  Blue  Marsh, 
Walter,  Prompton  and  NGckamixon 
projects  and  the  hydroelectric  power 
reservoirs  in  the  Basin  of  the 
Pennsylvania  Power  and  Light  Company 
and  Orange  and  Rockland  Utilities,  Inc. 

Article  2  of  the  Water  Code  of  the 
Delaware  River  Basin  includes 
Commission  policy  relating  to  the 
conservation,  development  and 
utilization  of  Basin  water  resources. 

The  Commission’s  Comprehensive 
Plan  and  Article  2  of  the  Water  Code  of 
the  Delaware  River  Basin  are  hereby 
amended  by  the  addition  of  a  new 
section  2.5.6  Coordinated  Operation  of 
Reservoirs  During  a  Lower  Basin 
Drought  Warning  and  Drought,  a 
summary  of  which  follows. 

As  part  of  the  assessment  of  the 
hydrologic  condition  of  the  lower  basin, 
the  Delaware  River  Master  Advisory 
Committee  will  meet  each  spring  to 
determine  whether  the  New  York  City 
Delaware  Basin  reservoirs'  excess 
release  quantity  should  be  saved. 
Normally,  this  excess  release  bank,  set 
aside  in  the  three  New  York  City 
Delaware  reservoirs  under  terms  of  the 
Decree,  releases  water  over  a  seasonal 
period.  Should  the  committee  decide  to 
save  the  banked  water  to  provide 
drought  assistance,  it  would  be  released 
only  when  needed  to  meet  the  Trenton 
flow  objective  of  3000  cfs. 

The  criteria  for  defining  the  three 
stages  of  lower  basin  hydrologic 
conditions  of  normal,  drought  warning 
and  drought  would  be  based  on  the 
storage  levels  in  Beltzville  and  Blue 
Marsh  Reservoirs.  After  exhausting  the 
excess  release  quantity,  the  releases 
from  Blue  Marsh  and  Beltzville  would 
maintain  the  flow  objective  at  Trenton 
until  their  combined  storage  of  19.5  bg 
decreased  by  more  than  a  third  or  about 
6.5  bg,  at  which  time  a  drought  warning 
would  be  declared.  The  flow  objective 
at  Trenton  would  decrease  and  vary 
depending  upon  the  location  of  the  250 
mg/l  chloride  salt  front  in  the  Estuary. 
Voluntary  water  conservation  would  be 
called  for  as  would  cutbacks  in 
conservation  releases  from  the  lower 
basin  reservoirs.  The  New  Jersey 
Delaware  and  Raritan  Canal  Diversion 
would  be  reduced  to  70  mgd  from  100 
mgd. 


A  lower  basin  drought  emergency 
would  be  declared  when  the  combined 
storage  in  Beltzville  and  Blue  Marsh 
falls  another  third,  or  about  6  bg,  thus 
leaving  only  6  bg  in  those  reservoirs. 
Mandatory  conservation  would  be 
declared  on  nonessential  water  use  and 
storage  in  the  other  lower  basin 
reservoirs,  including  the  power 
reservoirs  and  Lake  Hopatcong,  would 
be  marshalled.  The  New  Jersey 
Delaware  and  Raritan  Canal  diversion 
would  again  be  reduced,  at  this  point 
from  70  mgd  to  65  mgd. 

Once  a  lower  basin  drought 
emergency  is  declared  by  the 
Commission,  the  parties  to  the  1954  U.S. 
Supreme  Court  Decree,  in  consultation 
with  the  DRBC,  shall  consider  and  select 
one  of  six  suggested  “lower  basin 
drought"  reservoir  operation  plans  or 
any  other  plan  designed  to  meet  then- 
existing  conditions.  The  parties  may,  by 
unanimous  agreement,  modify  or  adjust 
any  such  operations  plan.  The 
Commission  would  then  implement  the 
agreed  upon  plan. 

Considerations  in  formulating  the 
agreed  to  plan  include  the  amount  of 
lower  basin  storage,  the  amount  of  New 
York  City  storage,  storage  in  Lake 
Wallenpaupack,  the  Mongaup  facilities. 
Lake  Hopatcong  as  well  as  time  of  year 
of  drought  onset. 

The  lower  basin  drought  would  end 
when  the  storage  levels  in  Beltzville  and 
Blue  Marsh  Reservoirs  exceed  their 
respective  lower  basin  drought  storage 
level  for  30  consecutive  days  or  either 
one  of  these  reservoirs  spills,  unless  the 
Decree  parties  unanimously  agree 
otherwise. 

(Delaware  River  Basin  Compact,  75  StaL  688) 
Susan  M.  Weisman, 

Secretary. 

August  10, 1988. 

(FR  Doc.  88-18672  Filed  8-17-88;  8:45  am) 

BILLING  CODE  6360-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  88-33-NG] 

Open  Flow  Gas  Supply  Corp.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Order  granting  blanket 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
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issued  an  order  to  Open  Flow  Gas 
Supply  Corporation  (Open  Flow) 
granting  blanket  authorization  to  import 
natural  gas  from  Canada  to  the  United 
States.  The  order  issued  in  ERA  Docket 
No.  88-33-NG  authorizes  Open  Flow  to 
import  up  55  Bcf  per  day  of  natural  gas 
over  a  two-year  period  beginning  on  the 
first  date  of  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washington,  DC,  August  12, 1988. 
Constance  L.  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

[FR  Doc.  88-18783  Filed  8-17-88;  8:45  am] 
BILL! MG  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER84-177-000  et  aL] 

Duke  Power  Co.  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

August  12, 1988 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

[Docket  No.  FJt 84-177-000] 

Take  notice  that  on  August  3, 1988, 
Duke  Power  Company  tendered  for 
filing  pursuant  to  Commission  Opinion 
and  Order  on  Initial  Decision,  a 
compliance  filing  which  excludes  the 
separately  stated  Standby  Charge  for 
Schedule  10. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Coso  Energy  Developers 

(Docket  No.  QF86-591-001] 

On  July  28, 1988,  Coso  Energy 
Developers  (Applicant),  c/o  California 
Energy  Company,  Inc.,  601  California 
Street,  San  Francisco,  California  94108, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuit  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  geothermal  small  power 
production  facility  will  be  located  within 
the  Naval  Weapons  Center  of  the  United 


States  Navy  at  China  Lake,  near 
Ridgecrest,  California.  The  facility  will 
consist  of  three  turbine  generating  units. 
The  primary  energy  source  will  be 
geothermal  fluids.  The  original 
application  was  filed  by  California 
Energy  Company,  Inc.,  and  was  granted 
on  August  6, 1986  (36  FERC  62,150). 

The  recertification  is  requested  due  to 
transfer  of  ownership  from  China  Lake 
Joint  Venture  to  the  Applicant:  the 
relocation  of  the  facility  by  less  than  a 
mile  to  the  east  of  the  originally 
proposed  location;  the  inclusion  of  a 
29.5-mile  220  kV  transmission  line  and 
interconnection  facilities;  and  increase 
in  the  net  electric  power  production 
capacity  of  the  facility  from  79.5  MW  to 
79.6  MW.  All  other  facility’s 
characteristics  remain  unchanged. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado 

IDocket  No.  ER88-548-000] 

Take  notice  that  on  August  2, 1988, 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing  a 
proposed  change  in  its  Power  Purchase 
and  Interchange  Agreement  (Agreement) 
with  Colorado-Ute  Electric  Association, 
Inc.  (Colorado-Ute).  Public  Service 
states  that  the  proposed  change  is  a 
Supplement  to  Public  Service’s 
Agreement  with  Colorado-Ute,  dated 
April  30, 1982,  on  file  with  the 
Commission  under  Public  Service’s 
FERC  Rate  Schedule  No.  37. 

Public  Service  states  that  the 
Supplement  to  the  Agreement  with 
Colorado-Ute  provides  for  various 
increases  and  reductions  in  load  at 
various  delivery  points. 

Public  Service  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
Agreement  and  affected  state 
commissions. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER88-550-000] 

Take  notice  that  on  August  1, 1988, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  an  Amended 
Appendix  “A"  dated  July  14, 1988, 
between  OG&E  and  Oklahoma 
Municipal  Power  Authority  (OMPA). 

The  amendment  modified  the 
Transmission  Service  Agreement, 
Appendix  “A”  regarding  the  Points  of 
Delivery  for  Power  and  Energy  into 
OMPA’8  system.  The  parties  request  an 
effective  date  of  August  1, 1988,  and 


request  a  waiver  of  the  Commission’s 
notice  requirements. 

Copies  of  this  filing  have  been  served 
on  OMPA,  the  Corporation  Commission 
of  the  State  of  Oklahoma  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PadfiCorp 

(Docket  No.  ER88-551-000] 

Take  notice  that  on  August  5, 1988, 
Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp, 
tendered  for  filing,  in  accordance  with 
§  35.30  of  the  Commission’s  Regulations, 
Pacific’s  Revised  Appendix  1  for  the 
state  of  Montana  and  Bonneville  Power 
Administration’s  (Bonneville) 
Determination  of  Average  System  Cost 
(ASC)  for  the  state  of  Montana 
(Bonneville’s  Docket  No.  5-A4-8701). 

The  Revised  Appendix  1  calculates  the 
ASC  for  the  state  of  Montana  applicable 
to  the  exchange  of  power  between 
Bonneville  and  Pacific. 

Pacific  requests  waiver  of  the 
Commission’s  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  December  4, 1987,  which  it 
claims  is  the  date  of  commencement  of 
service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Montana  Public  Service 
Commission  and  Bonneville’s  Direct 
Service  Industrial  Customers. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Public  Service  Company 

[Docket  No.  ER88-547-000] 

Take  notice  that  on  August  2, 1988, 
Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  an  executed  Firm 
Peaking  Capacity  Sales  Agreement 
dated  April  29, 1988,  whereby  IPS  will 
supply  St.  Joseph  Light  &  Power 
Company  (St.  Joseph)  with  firm  electric 
capacity  and  associated  energy, 
commencing  June  1, 1988  and  continuing 
through  November  30, 1988.  IPS  requests 
that  the  negotiated  Agreement  be  made 
effective  as  of  June  1, 1988. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER88-532-000]  _ 

Take  notice  that  on  August  4, 1988, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  revised 
letter  to  its  July  25, 1988  filing.  PG&E 
states  that  it  has  not  waived  its  rights 
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with  regard  to  termination  of  this 
service  pursuant  to  the  City  of  Santa 
Clara  Interconnection  Agreement  and 
Exhibit  A-4  thereto. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

[Docket  No.  ER88-489-000] 

Take  notice  that  on  August  5, 1988, 
Union  Electric  Company  tendered  for 
filing  additional  cost  support  data  to 
Transmission  Service  Transaction  1, 
dated  May  27, 1988,  with  the  City  of 
Jackson,  MO  providing  the  transmittal  of 
power  and  energy  from  other  sources. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Dayton  Power  and  Light  Company 

[Docket  No.  ER88-549-000] 

Take  notice  that  on  August  2, 1988, 
Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an 
Amendment  to  its  Interconnection 
Agreement  with  Ohio  Power  Company 
(OP). 

The  purpose  of  the  Amendment  is  to 
update  the  Emergency,  Short-Term  and 
Non-Displacement  Schedules  which  are 
part  of  the  Agreement. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18752  Filed  8-17-88;  8:45  am) 


Application  Filed  With  the  Commission 

August  12. 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 

License. 

b.  Project  No.:  4026. 

c.  Date  Filed:  August  10, 1988. 

d.  Applicant:  Androscoggin  Reservoir 

Co.  and  Aziscohos  Hydro  Co.,  Inc. 

e.  Name  of  Project:  Aziscohos. 

f.  Location:  On  Magalloway  River, 

Oxford  Co.,  ME. 

g.  Filed  Pursuant  to:  Federal  Power  Act, 

16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  John  W. 

Bemotavicz,  Esq.,  Curtis  Thaxter 
Stevens  Broader  and  Micoleau,  One 
Canal  Plaza,  Portland,  ME  04112, 
(207)  775-2361. 

i.  FERC  Contact:  William  Guey-Lee, 

(202)  376-9536. 

j.  Comment  Date:  August  30, 1988. 

k.  Description  of  Transfer: 

Androscoggin  Reservoir  Co.  and 
Aziscohos  Hydro  Co.,  Inc.  proposes 
to  transfer  the  license  to 
Androscoggin  Reservoir  Co., 
Aziscohos  Hydro  Co.,  Inc.,  and 
NYNEX  Credit  Company. 

The  proposed  transfer  is  a  sale  of 
project  equipment,  an  assignment  of  the 
interests  of  Aziscohos  Hydro  Company, 
Inc.  (“Aziscohos")  as  lessee  of  certain 
project  property,  and  an  assignment  of 
the  interests  of  Aziscohos  under  its 
power  contract  and  other  project  rights 
to  NYNEX  Credit  Company,  followed 
immediately  by  a  lease  of  project 
equipment  and  sub-lease  and  re¬ 
assignment  of  such  interests  and  other 
rights  back  to  Aziscohos  pursuant  to  a 
leveraged  lease.  The  transfer  will 
provide  a  permanent  ownership  and 
financial  arrangement,  after  successful 
completion  of  construction  by 
Aziscohos. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS," 
“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  “NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  “COMPETING 
APPLICATIONS,”  "PROTEST"  or 
“MOTION  TO  INTERVENE,”  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18704  Filed  8-17-88;  8:45  amj 
BILLING  CODE  6717-01-M 


[Docket  No.  RP88-205-001] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  15, 1988. 

Take  notice  that  on  August  9, 1988, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee)  filed 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1: 

Appendix  A 

Substitute  Second  Revised  Sheet  Nos. 
62  and  63. 

Appendix  B 

Substitute  Original  Sheet  No.  4A. 
Appendix  C 

Alternate  Substitute  Original  Sheet 
No.  4A. 

Appendix  D 

Revised  Substitute  Original  Sheet  No. 
4A. 

All  of  the  above  tariff  sheets  are 
proposed  to  become  effective  on  July  1, 
1988. 

Alabama-Tennessee  states  that  the 
foregoing  tariff  sheets  are  being  filed 
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pursuant  to  the  Commission's  order 
issued  on  July  28, 1988  in  Docket  No. 
RP88-205-000.  The  tariff  sheets  in 
Appendix  A  are  said  to  comply  with 
Ordering  Paragraph  C  of  the  July  28 
Order,  while  those  in  Appendices  B,  C 
and  D  are  filed  pursuant  to  Ordering 
Paragraph  B  and  reflect  alternate 
methods  of  allocating  take-or-pay  costs. 
Alabama-Tennessee  specifically 
requests  that  the  tariff  sheets  contained 
in  Appendices  A  and  D  be  accepted. 

Alabama-Tennessee  is  proposing  to 
amortize  the  take-or-pay  costs  over  a  36- 
month  period.  According  to  Alabama- 
Tennessee,  that  is  the  maximum 
amortization  period  being  offered  by 
Tennessee  Gas  Pipeline  Company,  its 
upstream  pipeline  supplier. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission’s  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18753  Filed  8-17-88;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP86-135-002] 

Caprock  Pipeline  Co.;  Tariff  Filing 

August  12, 1988. 

Take  notice  that  on  August  8, 1988, 
Caprock  Pipeline  Company  (Caprock) 
550  WestLake  Park  Blvd.,  Suite  170 
Houston,  Texas  77079,  submitted  its 
FERC  Gas  Tariff,  Revised  Original 
Volume  No.  3.  The  Tariff  filing  sets  forth 
rates,  terms  and  conditions  for  gas 
transportation  service. 


Caprock  states  that  its  tariff  filing  is 
designed  to  bring  Caprock’s  open-access 
transportation  tariff,  first  filed  on  June 
30, 1986,  into  compliance  with  the 
Commission’s  Orders  dated  July  30, 

1986,  and  July  22, 1988.  The  revised 
tariff;  (1)  Sets  out  revised  transportation 
rates  which  include  minimum  and 
maximum  rates  separately  identifying 
cost  components  attributable  to 
transportation  and  gathering  costs,  (2) 
includes  a  cost  basis  for  rates,  (3) 
expresses  rates  on  an  MMBtu  basis,  (4) 
omits  the  $2,000.00  non-refundable 
processing  fee  formerly  required  by 
Caprock,  and  (5)  contains  specific  gas 
balancing  language,  all  as  required  by 
the  Commission’s  July  22, 1988  Order. 

The  revised  tariff  is  filed  to  be  made 
effective  on  July  1, 1986.  Caprock  has 
requested  such  waiver  of  the 
Commission’s  regulations  as  may  be 
required  in  order  to  permit  the  proposed 
effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  §  385.211 
and  385.214  of  the  Commission’s 
regulations.  All  such  motions  or  protests 
must  be  filed  on  or  before  August  22, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18705  Filed  8-17-88;  8:45  am) 
BILLING  CODE  6717-OI-M 


[Docket  No.  TQ88-3-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates 

August  12, 1988. 

Take  notice  that  on  August  5, 1988, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 

Canton,  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  Ninth 
Substitute  Twenty-First  Revised  Sheet 
No.  7  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  on 
August  1, 1988. 

According  to  Granite  State,  the  instant 
filing  adjusts  its  projected  purchase  gas 


costs  to  reflect  an  unanticipated 
increase  in  the  spot  market  supplies  that 
it  expects  to  purchase  during  the  current 
quarter.  Granite  State  further  states  that, 
absent  the  proposed  adjustment,  it  is 
exposed  to  undercollections  of  its 
current  gas  costs.  The  instant  filing, 
according  to  Granite  State,  reflects  an 
increase  of  $0.0432  per  MMBtu  in 
purchased  gas  costs  compared  to  the 
projected  gas  costs  in  its  most  recent 
quarterly  filing,  effective  July  1, 1988. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers,  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
regulatory  commissions  of  the  States  of 
Maine  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18706  Filed  8-17-88;  8:45  am) 

BILLING  CODE  6717-OI-M 


[Docket  No.  RI88-30-000] 

Phillips  66  Natural  Gas  Co.;  Protest 

Issued:  August  12, 1988. 

Take  notice  that  on  July  20, 1988, 
Phillips  66  Natural  Gas  Company 
(Phillips)  filed  a  protest  pursuant  to 
§  271.1104(h)(4)  of  the  Commission's 
regulations,  18  CFR  271.1104(h)(4) 

(1987). 1  Phillips  states  that  it  has 
requisite  contractual  authority  to  collect 
compression,  delivery,  and  other 
production-related  cost  allowances 
under  contracts  identified  by  the 
Commission  in  orders  issued  on  March 


1  This  section  provides  procedures  whereby  first 
sellers  and  any  others  may  make  a  showing  that 
certain  gas  purchase  contracts  allow  for  recovery  of 
compression  allowances  pursuant  to  an  area  rate 
clause. 
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. .  I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3431-5] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


24  and  May  20, 1988  respectively  in  the 
above-captioned  docket.  See  43  FERC 
n  61,298  (19881,  reh’g  denied  44  FERC 
61,091  (1988).  Phillips  requests  that  the 
Presiding  Administrative  Law  Judge 
summarily  find  that  Phillips  is 
contractually  authorized  to  collect  the 
production-related  cost  allowances  it 
seeks.  Alternatively,  Phillips  requests 
the  right  to  make  a  full  showing  of  its 
contract  authority  by  submission  of 
evidence  and  argument. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  concerning  Phillips’ 
claim  should  file  a  protest  or  petition  to 
intervene  in  accordance  with  the 
requirements  of  Rules  211  or  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  or  385.214). 
All  such  filings  should  be  made  not  later 
than  30  days  following  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Protests  will  be  considered  by  the 
Commission  in  determining  the  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  in 
accordance  with  Rule  214. 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal  Register 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  1000  at  the  Commission’s 
Headquarters,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

Lois  D.  Cashel!, 

Acting  Secretary. 

[FR  Doc.  88-18709  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  TQ88-1-55-001] 

Questar  Pipeline  Co.;  Filing 

August  12, 1988. 

Take  notice  that  on  August  9, 1988, 
Quester  Pipeline  Company  (Questar) 
filed  Substitute  Fifteenth  Revised  Sheet 
No.  12  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  be  effective 
September  1, 1988. 

Questar  states  that  the  purpose  of  this 
filing  corrects  a  minor  technical  error  on 
the  tariff  sheet  originally  filed  on  July  29, 
1988. 

Questar  states  that  a  copy  of  this 
filing  was  served  upon  its  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  street,  NE.,  Washington. 


DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18707  Filed  8-17-88;  8:45  am] 


Valero  Interstate  Transmission  Co; 
Filing 


Take  notice  that  on  August  8, 1988, 
Valero  Interstate  Transmission 
Company  (Valero)  filed  Substitute  8th 
Revised  Sheet  No.  14.2  to  Original 
Volume  No.  1  and  Substitute  13th 
Revised  Sheet  No.  6  to  Original  Volume 
No.  2  as  part  of  its  FERC  Gas  Tariff. 

Valero  states  that  the  purpose  of  this 
filing  is  to  corect  footnote  number  four 
at  the  bottom  of  each  sheet  to  state  the 
average  cost  in  the  last  scheduled  PGA 
rather  than  the  previous  scheduled  PGA. 

Valero  states  that  service  of  this  filing 
has  been  made  on  the  affected  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-18708  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6217-01-M 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and  are 
available  to  the  public  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  costs  and  burdens:  where 
appropriate,  they  include  the  actual  data 
collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA,  (202)  382-2740. 


Office  of  Research  and  Development 

Title:  Milk  Cow  and  Population 
Survey  (EPA  ICR#  1221). 

Abstract:  Farms,  within  a  300 
kilometer  radius  of  the  Nevada  nuclear 
test  site,  which  produce  milk  from  cows 
or  goats  for  local  usage  or  commercial 
distribution,  are  requested  to  participate 
in  this  survey.  Respondents  are  asked  to 
provide  farm  identification/location 
information,  number  of  cows/goats,  and 
type  of  feed  used. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  0.5  hour  per 
respondent  per  year.  This  estimate 
includes  the  time  for  participating  in  a 
short  interview. 

Respondents:  Farms 
Estimated  No.  of  Respondents:  565 
Estimated  Total  Annual  Burden  on 
Respondents:  283  hours 
Frequency  of  Collection:  1  response 
per  year 


Title:  Records  of  PCB  Use,  Storage 
and  Disposal.  (EPA  ICR#  0583). 

Abstract:  Owners  or  operators  of 
facilities  that  use,  store  or  dispose  of 
polychlorinated  Biphenyls  (PCBs)  must 
prepare  and  maintain  records  on  the 
PCBs  handled  at  their  facilities.  The 
Agency  uses  these  data  to  monitor  the 
movement  and  ultimate  disposal  of 
PCBs  and  for  compliance  purposes. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  35  hours  per 
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respondent.  This  estimate  includes  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Users,  storers,  and 
disposers  of  PCBs. 

Estimated  No.  of  Respondents:  5501 
Frequency  of  Collection:  Annually 
Total  Estimated  Annual  Burden: 
192,535  hours 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to: 
Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  St.,  SW., 
Washington,  DC  20460. 
and 

Nicolas  Garcia  (ICR#  1221)  and  Tim 
Hunt  (ICR#  0583),  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
726  Jackson  Place,  NW.,  Washington, 
DC  20503,  (Telephone  (202)  395-3084). 
Date:  August  10, 1988. 

Paul  Lapsley, 

Director,  Information  and  Regulatory  Systems 
Division. 

(FR  Doc.  88-18733  Filed  8-17-88;  8:45  am] 

BILUNG  CODE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  11. 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flynn,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number:  3060-0347. 

Title:  Section  97.71,  Spread  spectrum 
logs. 

Action:  Extension. 

Respondents:  Individuals  or 
households. 


Frequency  of  Response: 

Recordkeeping  requirement. 

Estimated  Annual  Burden:  25 
Recordkeepers;  25  Hours. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  §  97.71  is 
necessary  to  document  all  spread 
spectrum  transmissions  by  amateur 
radio  operators.  It  consists  of  a  technical 
description  of  the  transmission  signal, 
pertinent  parameters  describing  the 
transmitted  signal,  general  description 
of  information,  method  and  frequencies 
used  for  station  identification  and  date 
of  beginning  and  date  of  ending  use  of 
each  type  of  transmitted  signal.  The 
information  is  used  by  FCC  staff  during 
inspection  and  investigations  to  ensure 
compliance  with  applicable  rules. 

H.  Walker  Feaster  III, 

Acting  Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  88-18763  Filed  8-17-88;  8:45  am] 
BILUNG  CODE  6712-01-M 

[Report  No.  CL-88-138] 

Common  Carrier  Public  Mobile 
Services  Information;  Dates  and  Filing 
Requirements  Announced  for 
Acceptance  of  Applications  for  Block 
3  Cellular  RSAs 

August  4, 1988. 

During  the  month  of  October,  1988 
applications  for  Block  3  cellular  RSAs 
will  be  accepted  for  filing.  Specific  filing 
dates  and  markets  appear  on  pages  5 
and  6  of  this  notice. 

All  applications  for  these  markets 
must  be  filed  in  Pittsburgh, 

Pennsylvania.  Applications  sent  via  U.S. 
Postal  Service  must  be  addressed  as 
follows:  Federal  Communications 
Commission,  Cellular  Telephone — 
Market  No.  [Enter  Market  Number),  P.O. 
Box  371995M,  Pittsburgh,  PA  15250-7995. 

Applications  shipped  via  common 
carrier  or  hand  carrier  must  be  brought 
to  the  following  address  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.:  Federal 
Communications  Commission,  Cellular 
Telephone  Filing,  Strip  Commerce 
Center,  28th  and  Liberty  Avenue, 
Pittsburgh,  PA  15222. 

Directions  to  the  Strip  Commerce 
Center  filing  location  appear  on  page  4 
of  this  notice. 

Note. — If  the  number  of  applications  Filed 
in  the  previous  block  of  RSAs  is  excessive, 
these  dates  may  be  modified.  If  this  is 
necessary  a  new  public  notice  will  be  issued. 

Acceptance  of  Applications  for  Cellular 
RSAs  in  Block  3 

October  5  to  October  7 
Texas 

652.  Texas  1 — Dallam 


653.  Texas  2 — Hansford 

654.  Texas  3 — Parmer 

655.  Texas  4 — Briscoe 

656.  Texas  5 — Hardeman 

657.  Texas  6 — Jack 

658.  Texas  7 — Fannin 

659.  Texas  8 — Gaines 

660.  Texas  9 — Runnels 

661.  Texas  10 — Navarro 

662.  Texas  11 — Cherokee 

663.  Texas  12 — Hudspeth 

664.  Texas  13 — Reeves 

665.  Texas  14 — Loving 

666.  Texas  15 — Concho 

66 7.  Texas  16 — Burleson 

668.  Texas  17 — Newton 

669.  Texas  18 — Edwards 

670.  Texas  19 — Atascosa 

671.  Texas  20 — Wilson 

672.  Texas  21 — Chambers 

October  12  to  October  14 
Missouri 

504.  Missouri  1 — Atchison 

505.  Missouri  2 — Harrison 

506.  Missouri  3 — Schuyler 

507.  Missouri  4 — De  Kalb 

508.  Missouri  5 — Linn 

509.  Missouri  6 — Marion 

510.  Missouri  7 — Saline 

511.  Missouri  8 — Callaway 

512.  Missouri  9 — Bates 

513.  Missouri  10 — Benton 

514.  Missouri  11 — Moniteau 

515.  Missouri  12 — Maries 

516.  Missouri  13 — Washington 

517.  Missouri  14 — Barton 

518.  Missouri  15 — Stone 

519.  Missouri  16 — Laclede 

520.  Missouri  17 — Shannon 

521.  Missouri  18 — Perry 

522.  Missouri  19 — Stoddard 

October  19  to  October  21 
Kansas 

428.  Kansas  1 — Cheyenne 

429.  Kansas  2 — Norton 

430.  Kansas  3 — Jewell 

431.  Kansas  4 — Marshall 

432.  Kansas  5 — Brown 

433.  Kansas  6 — Wallace 

434.  Kansas  7 — Trego 

435.  Kansas  8 — Ellsworth 

436.  Kansas  9 — Morris 

437.  Kansas  10 — Franklin 

438.  Kansas  11 — Hamilton 

439.  Kansas  12 — Hodgeman 

440.  Kansas  13 — Edwards 

441.  Kansas  14 — Reno 

442.  Kansas  15 — Elk 

Louisiana 

454.  Louisiana  1 — Claiborne 

455.  Louisiana  2 — Morehouse 

456.  Louisiana  3 — De  Soto 

457.  Louisiana  4 — Caldwell 

458.  Louisiana  5— Beauregard 

459.  Louisiana  6 — Iberville 

460.  Louisiana  7 — West  Feliciana 

461.  Louisiana  8 — St.  James 

462.  Louisiana  9 — Plaquemines 
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October  26  to  October  28 
Arkansas 

324.  Arkansas  1 — Madison 

325.  Arkansas  2 — Marion 

326.  Arkansas  3 — Sharp 

327.  Arkansas  4 — Clay 

328.  Arkansas  5 — Cross 

329.  Arkansas  6 — Cleburne 

330.  Arkansas  7 — Pope 

331.  Arkansas  8 — Franklin 

332.  Arkansas  9 — Polk 

333.  Arkansas  10 — Garland 

334.  Arkansas  11 — Hempstead 

335.  Arkansas  12 — Ouchita 

Oklahoma 

596.  Oklahoma  1 — Cimarron 

597.  Oklahoma  2 — Harper 

598.  Oklahoma  3 — Grant 

599.  Oklahoma  4 — Nowata 

600.  Oklahoma  5 — Roger  Mills 

601.  Oklahoma  6 — Seminole 

602.  Oklahoma  7 — Beckham 

603.  Oklahoma  8 — Jackson 

604.  Oklahoma  9 — Garvin 

605.  Oklahoma  10 — Haskell 
Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-18764  Filed  8-17-88;  8:45  am] 

BILLING  CODE  6712-01-M 


Radio  Broadcasting;  Radio  Advisory 
Committee  Meeting 

August  11, 1988. 

The  next  meeting  of  the  Advisory 
Committee  on  Radio  Broadcasting  will 
be  held  at  1:30  p.m.,  Tuesday,  September 
13, 1988,  in  the  Vincent  Wasilewski 
Room  of  the  National  Association  of 
Broadcasters,  1771  N  Street,  NW., 
Washington,  DC. 

The  Committee  will  consider: 

— Reports  from  the  Allocations  and 
Technical  Subgroups; 

— Possible  improvements  to  serve  on 
the  AM  band  through  revisions  to  the 
technical  AM  Broadcast  Rules; 

— Use  of  the  expanded  AM  band 
(1605-1705  kHz)  in  the  United  States; 

— FM  Directional  Antennas; 

— FM  Class  A  upgrades; 

— Creation  of  FM  Class  C3; 

— FM  Translators;  and 

— Other  business  relating  to  radio 
broadcasting  matters. 

The  meetings  of  the  Committee  are 
public,  and  are  open  for  participation  by 
all  interested  persons.  The  meeting 
scheduled  for  September  13, 1988  may,  if 
the  participants  so  decide,  be  recessed 
for  resumption  at  such  other  time  and 
place  as  they  may  designate. 

For  further  information,  please  contact 
the  Committee  Chairman,  Mr.  Larry 


Eads,  at  FCC  Headquarters.  His 
telephone  number  is  (202)  632-6485. 

H.  Walker  Feaster  III, 

Acting  Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  88-18765  Filed  8-17-88;  8:45  am] 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committees;  Meeting 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
action:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
schedules  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency’s 
initial  review  committees,  national 
advisory  councils,  and  a  Board  of 
Scientific  Counselors  in  the  month  of 
September  1988.  These  committees  will 
be  performing  initial  review  of 
applications  for  Federal  assistance  and 
evaluating  performance  of  staff 
scientists.  Therefore,  portions  of  the 
meetings  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
ADAMHA,  in  accordance  with  5  U.S.C. 
552(b)(6)  and  5  U.S.C.  app.  210(d).  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92-463. 

Committee  Name:  Mental  Health  Small 
Grant  Review  Committee,  NIMH 
Date  and  Time:  September  8-9:  9:00  a.m. 
Place:  Holiday  Inn  Crowne  Plaza  Hotel, 
1750  Rockville  Pike,  Rockville, 
Maryland  20852 
Status  of  Meeting: 

Open — September  8: 9:00-10:00  a.m. 

Closed — Otherwise 
Contact:  Kimberly  Crown/Monica 
Woodfork,  Room  9C-05,  Parklawn 
Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301) 
443-4843 

Purpose:  The  committee  is  charged  with 
the  initial  review  of  applications  for 
research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry, 
and  the  behavioral  and  biological 
sciences. 

***** 

Committee  Name:  National  Advisory 
Council  on  Drug  Abuse,  NIDA 
Date  and  Time:  September  13-14:  9:00 
a.m. 

Place:  Marriott  Hotel,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814 
Status  of  Meeting: 


Open — September  13:  9:00  a.m.-noon; 
September  14:  L.J0  a.m.-500  p.m. 

Closed — Otherwise 
Contact:  Sheila  Gardner,  Room  8A-54, 
Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
(301)  443-0441 

Purpose:  The  Council  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health 
and  Human  Services,  the 
Administrator,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse, 
on  the  development  of  new 
initiatives  and  priorities  and  the 
efficient  administration  of  drug 
abuse  research,  including 
prevention  and  treatment  research, 
and  research  training.  The  Council 
also  gives  advise  on  policies  and 
priorities  for  drug  abuse  grants  and 
contracts,  and  reviews  and  makes 
final  recommendations  on  grant 
applications. 

***** 

Committee  Name:  National  Advisory 
Mental  Health  Council,  NIMH 
Date  and  Time:  September  14-16:  9:00 
a.m. 

Place:  Parklawn  Building,  Conference 
Rooms  G  and  H,  5600  Fishers  Lane, 
Rockville,  MD  20857 
Status  of  Meeting: 

Open — September  14-15:  9:00  a.m- 
5:00  p.m. 

Closed — Otherwise 
Con  tact: Rachel  Townson,  Room  9C- 
105,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
(301)  443-3367 

purpose:  The  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator, 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration,  and  the 
Director,  National  Institute  of 
Mental  Health,  regarding  policies 
and  programs  of  the  Department  in 
the  field  of  mental  health.  The 
Council  reviews  applications  for 
grants-in-aid  relating  to  research 
and  training  in  the  field  of  mental 
health  and  makes  recommendations 
to  the  Secretary  with  respect 
approval  of  applications  for,  and 
amount  of,  these  grants. 
***** 

Committee  Name:  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism,  NIAAA 
Date  and  Time:  September 
Place:  National  Institutes  of  Health, 
Conference  Room  #6,  Building  31 C. 
6th  Floor,  9000  Rockville  Pike, 
Bethesda,  MD  20892 
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Status  of  Meeting: 

Open — September  19: 10:30  a.m.-5:00 
p.m. 

Closed — Otherwise 

Contact:  James  Vaughan,  Room  16C-20, 
Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301) 
443-4375 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health 
and  Human  Services,  regarding 
policy  direction  and  program  issues 
of  national  significance  in  the  area 
of  alcohol  abuse  and  alcoholism. 
Reviews  all  grant  applications 
submitted,  evaluates  these 
applications  in  terms  of  scientific 
merit  and  adherence  to  Department 
policies,  and  makes 
recommendations  to  the  Secretary 
with  respect  to  approval  and 
amount  of  award. 
***** 

Committee  Name:  Board  of  Scientific 
Counselors,  NIAAA 
Date  and  Time:  September  28-29:  9:00 
a.m. 

Place:  Flow  Building,  Room  51, 12501 
Washington  Avenue,  Rockville,  MD 
20852 

Status  of  Meeting: 

Open — September  28:  9:00-9:30  a.m. 

Closed — Otherwise 
Contact  Boris  Tabakoff,  National 
Institutes  of  Health,  Building  10, 
Room  3C103,  9000  Rockville  Pike, 
Bethesda  MD  20892,  (301)  496-8996 
Purpose:  The  Board  provides  expert 
advise  to  the  Director,  DICBR, 
NIAAA,  and  through  him  to  the 
Director,  NIAAA,  on  the  alcohol 
intramural  research  program.  This 
advice  is  derived  from  periodic 
visits  to  the  laboratories  for 
assessment  of  the  research  in 
progress  and  evaluation  of 
productivity  and  performance  of 
staff  scientists. 
***** 

Committee  Name:  Mental  Health 
Acquired  Immunodeficiency 
Syndrome  Research  Review 
Committee,  NIMH 

Date  and  Time:  September  29-October 
2:  8:30  a.m. 

Place:  Days  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852 
Status  of  Meeting: 

Open — September  29:  8:30-9:15  a.m. 

Closed — Otherwise 
Contact:  Irma  Fisher,  Room  9C-15, 
Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301) 
443-6470 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National 
Institute  of  Mental  Health  for 


support  of  activities  in  the  fields  of 
research  and  research  training 
activities  in  the  areas  of 
psychoneuro-immunological, 
psychosocial,  behavioral,  and 
psychological  aspects  of  AIDS  as 
they  relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

***** 

Substantial  information,  summaries  of 
the  meetings,  and  rosters  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Diana  Widner,  NIAAA  Committee 
Management  Officer,  Room  16C-20, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4375;  Ms.  Camilla  Holland,  NIDA 
Committee  Management  Officer,  Room 
10-42,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
2620;  Ms.  Joanna  Kieffer,  NIMH 
Committee  Management  Officer,  Room 
9-105,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4333. 

Date:  August  12, 1980. 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  88-18694  Filed  8-17-88;  8:45  am) 

BILLING  CODE  4160-20-M 


Centers  for  Disease  Control 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  Mine 
Health  Research  Advisory  Committee 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  is  soliciting  nominations  for 
membership  on  the  Mine  Health 
Research  Advisory  Committee 
(MHRAC).  On  December  24, 1988,  four 
vacancies  will  occur.  The  MHRAC, 
which  is  authorized  by  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  advises 
the  Department  of  Health  and  Human 
Services  on  matters  related  to 
intramural  and  extramural  research  for 
the  nation’s  miners.  The  direction, 
scope,  and  scientific  quality  of  the 
NIOSH  mine  health  research  program 
are  considered  by  the  Committee. 

A  range  of  disciplines  is  represented 
on  the  Committee,  including 
occupational  medicine,  industrial 
hygiene,  pulmonary  medicine,  radiology, 
pathology,  epidemiology,  biostatistics, 
public  health,  environmental  health,  and 
ergonomics.  Mining  experience  is 
desirable,  but  is  not  necessary  for  every 
position  on  the  Committee.  Emphasis  is 
placed  on  scientific  credentials. 


The  following  information  is 
requested:  name,  affiliation,  address, 
telephone  number,  and  a  recent 
curriculum  vitae.  Nominations  should  be 
sent  by  August  29, 1988,  to:  Mr.  Melvin 
L.  Myers,  Executive  Secretary,  MHRAC, 
NIOSH,  CDC,  D-37, 1600  Clifton  Road, 
NE.,  Atlanta,  Georgia  30333,  Telephones: 
FTS:  236-3901,  Commercial:  404/639- 
3901. 

Dated:  August  12, 1988. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control 
(FR  Doc.  88-18711  Filed  8-17-88;  8:45  am) 
BILUNG  CODE  4160-19-M 


Food  and  Drug  Administration 

[Docket  No.  88M-0271] 

Barnes-Hind,  Inc.;  Premarket  Approval 
of  Occucoat™ 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Barnes- 
Hind,  Inc.,  Sunnyvale,  CA,  for  premarket 
approval,  under  the  Medical  Device 
Admendments,  of  1976,  of  Occucoat™. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel,  FDA’s 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  July  12, 1988,  of  the  approval 
of  the  application. 

DATE:  Petitions  for  administrative 
review  by  September  19, 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Phillips,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 

Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-8221. 

SUPPLEMENTARY  INFORMATION:  On  April 
22, 1987,  Barnes-Hind,  Inc.,  Sunnyvale, 
CA  94086,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Occucoat™.  Occucoat™  is  indicated  for 
use  as  a  surgical  aid  in  anterior  segment 
procedures  including  cataract  extraction 
and  intraocular  lens  implantation. 

On  July  23, 1987,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  July  12, 
1988,  CDRH  approved  the  application  by 
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a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  wirtten  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Robert  A.  Phillips 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
seciton  515(g)  of  the  act  (21  U.S.C. 
360e(g)},  for  administrative  review  of 
CDRH’s  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA’s  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH’s 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  19, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Received 
petitions  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (secs. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 


redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  August  11, 1988. 

Linda  A.  Suydam, 

Acting  Director.  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  88-18696  Filed  8-17-88;  8:45  am) 

BILLING  CODE  4160-01-M 


Facilities  Improvement  and  Repair 
Priority  List  for  Fiscal  Year  1989 


agency:  Office  of  Construction 
Management,  Interior. 
action:  Notice  of  Facilities 
Improvement  and  Repair  Priority  List  for 
Fiscal  Year  1989. 

The  Facilities  Improvement  and 
Repair  (FI&R)  list  has  been  prepared  for 
Fiscal  Year  1989  in  accordance  with 
House  Report  Number  98-888,  page  52. 
“To  avoid  some  of  the  problems 
experienced  in  the  past,  the  Committee 
directs  the  Bureau  to  revise  the  FI&R 
Priority  System  by  publishing  in  the 
Federal  Register  by  October  1  of  each 
fiscal  year,  the  national  list  of  projects 
expected  to  be  accomplished  that  year 
within  the  available  funds.” 

The  notice  for  FY 1989  provides  the 
approved  list  of  FI&R  projects. 
Construction  of  these  projects  is  subject 
to  the  availability  of  funds.  The  list  is 
based  upon  the  Bureau’s  criteria  for 
ranking  projects  as  published  in  the 
Federal  Register/Volume  51,  Number 
30/Thursday,  February  13, 1986/Page 
5415. 

The  projects  for  FY  1989  are; 
Bureau-Wide  Code  Compliance  (Phase 
1) 

Bureau-Wide  Roof  Repair  (Phase  1) 
Multi-Area  Telecommunications 
Improvements  and  Repair 
Navajo  Area-Wide  Gas  Line 
Replacement  (Phase  2) 

Flandreau  School  (Phase  1),  South 
Dakota 

Standing  Rock  Community  High  School, 
North  Dakota 

Haskel  Indian  Junior  College,  Kansas 
Dzilth-Na-O-Dith-Hle  School,  New 
Mexico 

Ft.  Hall  Headquarters  and  Elementary 
School,  Idaho 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  M.  Love,  Jr.,  Director,  Office  of 
Construction  Management,  Department 
of  the  Interior,  18th  &  C  Streets,  NW., 


Mail  Stop  2415,  Washington,  DC  20240, 
(202)  343-3403. 

Rick  Ventura, 

Assistant  Secretary.  Policy.  Budget  fr 
Administration. 

[FR  Doc.  88-18714  Filed  8-17-88;  8:45  am) 
BILUNG  COO€  4310-RK-M 


School  Construction  Priority  List,  FY 
1990 

agency:  Office  of  Construction 
Management,  Interior. 
action:  Notice  of  list  of  proposed  school 
construction  projects. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM8.  The  school 
construction  priority  list  has  been 
revised  for  FY  1990  as  required  by  Pub. 

L.  95-561  (92  Stat.  2319  section  1125(0)) 
which  requires  that:  “At  the  time  any 
budget  request  for  school  construction  is 
presented,  the  Secretary  shall  publish  in 
the  Federal  Register  and  submit  with  the 
budget  request  the  current  list  of  all 
school  construction  priorities”. 

This  notice  for  FY  1990  provides  the 
current  revised  list  of  proposed 
construction  projects.  Construction  of 
these  projects  is  subject  to  the 
availability  of  funds  and/or  the  status  of 
currently  committed  construction 
projects  approved  by  Congress.  The 
Choctaw  Central  Elementary  School  is  a 
committed  project. 

The  current  list  of  school  construction 
projects  applies  to  FY  1990  and  is  based 
upon  the  Bureau’s  criteria  for  ranking 
projects  based  upon  “unhoused" 
students.  A  revised  list  will  be 
developed  and  published  for  each 
succeeding  fiscal  year.  The  BIA, 
Contract  and  Previously  Private  School 
Construction  Ranking-FY  1990  is; 
Choctaw  Central  Elementary  School 

(MS)1 

Laguna  Middle  School  (NM) 

Coeur  d’Alene  Tribal  School  (ID) 

Pine  Ridge  High  School  (SD) 

Dunseith  Indian  Day  School  (ND) 

Many  Farms  High  School  (AZ) 

Seba  Delkai  Boarding  School  (AZ) 
Lower  Brule  School  (SD) 

Cheyenne  River  School  (SD) 

Crow  Creek  School  (SD) 

Riverside  Indian  School  (OK) 

Eastern  Navajo  High  School  (NM) 

1  Congressionally  Mandated  Project 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  M.  Love,  Jr.,  Director,  Office  of 
Construction  Management,  Department 


Bureau  of  Indian  Affairs 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 


August  10, 1988. 


31398 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Notices 


of  the  Interior,  18th  C  Streets,  NW.,  Mail 
Stop  2415,  Washington,  DC  20240,  (202) 
343-3403. 

Rick  Ventura, 

Assistant  Secretary,  Policy,  Budget  and 
Administration. 

[FR  Doc.  88-18715  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4310-RK-M 

Bureau  of  Land  Management 

Intent  to  Prepare  an  EIS  on  Placer 
Mining  Activities,  Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
drainage-wide  environmental  impact 
statement  on  multiple  mining  operations 
in  the  Tuluksak  River  drainage;  and  to 
request  comments  on  the  scoping  of  this 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102  (2)c  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  the  Department  of 
Interior,  Bureau  of  Land  Management 
(BLM)  intends  to  prepare  an 
environmental  impact  statement  for 
placer  mining  in  the  Tuluksak  River 
drainage  in  southwestern  Alaska. 

The  decision  to  prepare  an  EIS  should 
not  be  interpreted  as  a  reversal  of  the 
decision  of  the  Department  of  the 
Interior  regarding  Northland  Gold 
Dredge  operation.  Preparation  of  an  EIS 
for  the  Tuluksak  Drainage  has  been 
prompted  by  proposed  plans  of 
operation  submitted  by  other  mine 
operators.  The  purpose  of  the  EIS  is  to 
determine  the  direct  and  indirect 
impacts  of  multiple  placer  mining 
operations  within  the  Tuluksak 
watershed,  particularly  water  quality, 
subsistence  uses,  access,  and  fisheries 
impacts.  The  analysis  will  address 
mining  operations  anticipated  within  the 
reasonably  foreseeable  future  that 
would  occur  within  the  Tuluksak  River 
drainage.  BLM  manages  and  or  regulates 
federal  claims  in  the  area  encompassed 
by  this  EIS  under  the  following: 

(1)  General  Mining  Law  of  1872,  30 
U.S.C.  22  et  seq,  as  amended 

(2)  Federal  Land  Policy  and 
Management  Act  (FLPMA)  1976 

(3)  43  CFR  Part  3809 

(4)  BLM  Alaska  Handbook  H  3809-1, 
and  other  applicable  laws  and 
regulations  relating  to  specific 
resources.  Possible  alternatives  include: 
Allowing  placer  mining  under  various 
standards  of  review  which  modify 
timing,  size  and  location  of  proposed 
actions,  which  would  assure  against 
unnecessary  and  undue  degradation 
consistent  with  the  requirement  of  43 
CFR  Part  3809.  BLM  would  review 


proposed  and  existing  plans  of 
operation  according  to  various  BLM 
guidelines.  Other  agency  permitting 
would  be  done  in  accordance  with 
existing  standards.  This  is  the  Proposed 
Action.  Under  the  No  Active  alternative, 
applications  for  plans  of  operation  or 
notices  would  be  processed  by  BLM. 
However,  administrative,  legislative  and 
or  judicial  means  would  be  employed  to 
prevent  mining.  It  is  understood  that 
implementation  of  the  No  Action 
alternative  might  be  in  conflict  with 
existing  federal  and  State  law.  However, 
federal  regulations  governing  the 
content  of  EISs  require  an  analysis  of  a 
No  Action  alternative.  This  alternative 
may  be  used  as  a  baseline  to  which 
other  alternatives  can  be  compared. 
Alternatives  to  the  Proposed  Action  and 
the  No  Action  Alternatives  will  be 
developed  during  the  scoping  period 
which  will  run  till  the  end  of  September 
1988.  The  timeframe  for  public  scoping 
will  also  be  announced  in  the  local 
newspapers  and  supplemented  as 
appropriate  by  other  means. 

The  purpose  of  scoping  is  to  focus  the 
analysis  on  significant  issues  and 
reasonable  alternatives  to  the 
considered.  This  will  be  done  by 
sending  a  summary  of  current  issues, 
comments,  and  concerns  to  anyone 
requesting  them.  All  interested  parties 
are  invited  to  participate  in  the  scoping 
process  by  either  writing  or  calling  the 
EIS  Project  Manager  to  add  additional 
issues,  concerns,  or  relevant 
alternatives.  No  public  meeting  is 
planned  for  scoping  because  previous 
public  meetings  have  identified 
numerous  issues  associated  with  placer 
mining  proposed  for  previous  years, 
including  activities  which  would  have 
been  conducted  in  1988.  Federal  and 
State  agencies  specifically  invited  to 
participate  in  the  scoping  includes,  but 
is  not  limited  to: 

Alaska  Department  of  Environmental 
Conservation 

Alaska  Department  of  Fish  and  Game 
Alaska  Department  of  Natural 
Resources 

U.S.  Army  Corps  of  Engineers 
U.S.  Bureau  of  Indian  Affairs 
U.S.  Environmental  Protection  Agency 
U.S.  Fish  and  Wildlife  Service 
U.S.  National  Park  Service 
addresses:  To  be  considered  in  the 
scoping  process,  all  written  comments 
and  suggestions  must  be  received  by 
Anchorage  District  Manager,  Attn. 
Tuluksak  EIS  Project  Manager,  Bureau 
of  Land  Management,  701  C  Street,  Box 
13,  Anchorage  Alaska  99513,  no  later 
than  October  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tuluksak  EIS  Project  Manager,  Bureau 


of  Land  Management,  701  C  St.,  Box  13, 
Anchorage,  Alaska  99513,  (907)  271- 
3114. 

]ohn  Sant  ora, 

Acting  State  Director. 

[FR  Doc.  88-18710  Filed  8-17-88;  8:45  am) 

BILLING  CODE  4310-JA-M 

ICA-930-08-4341-09] 

Availability  of  Final  Environmental 
Impact  Statements;  California 
Vegetation  Management  Program 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  Final 
Environmental  Impact  Statement  for  the 
California  Vegetation  Management 
Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Final  Environmental 
Impact  Statement  for  the  California 
Vegetation  Management  Program  on 
BLM  administered  lands  in  California 
and  northwest  Nevada.  The  EIS  was 
prepared  to  address  the  impacts 
resulting  from  proposed  manual, 
mechanical,  prescribed  burning  and 
chemical  control  of  vegetation  on  public 
lands.  The  EIS  also  includes  a  risk 
assessment  and  worst-case  analysis  of 
impacts  on  human  health  from  using 
herbicides  as  proposed  by  the  program. 

Comments  on  the  EIS  as  well  as  those 
received  during  the  review  of  the  Draft 
EIS  will  be  considered  in  the  decision 
process.  A  decision  regarding  vegetation 
management  will  be  prepared  and 
issued  after  September  30, 1988. 

A  limited  number  of  copies  of  the 
California  Vegetation  Management  EIS 
are  available  from:  Mark  Blakeslee, 
Bureau  of  Land  Management,  California 
State  Office,  2800  Cottage  Way, 
Sacramento,  CA  95825,  (916)  978-4725. 

DATE:  The  public  comment  period  is 
open  for  30  days  through  September  30, 
1988.  Comments  received  after  that  date 
may  not  be  considered  in  the  Record  of 
Decision. 

addresses:  Written  comments  may  be 
sent  to  the  California  Vegetation 
Management  EIS  Team  Leader,  Bureau 
of  Land  Management,  2800  Cottage 
Way,  Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Blakeslee,  California  State  Office 
(916)  978-4725. 

Dated:  August  10, 1988. 

Ed  Hastey, 

State  Director. 

(FR  Doc.  88-18720  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4310-40-M 
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[  AK-97 5E-08-42 13-22] 

Change  of  Address  for  BLM-Alaska’s 
Fairbanks  Support  Center,  Arctic 
District,  Kobuk  District  and  Steese/ 
White  Mountains  District 

The  Bureau  of  Land  Management's 
Fairbanks  Support  Center,  Arctic 
District,  Kobuk  District  and  Steese/ 

White  Mountains  District  offices  in 
Fairbanks,  Alaska  will  move  to  a  new 
address.  The  former  address  for  these 
offices  was  1541  Gaffney  Road, 
Fairbanks,  Alaska  99703.  After 
September  6, 1988,  the  address  will  be: 
1150  University  Avenue,  Fairbanks, 
Alaska  99709.  Phone  (907)  474-2200. 

Direct  questions  to:  William 
Robertson,  Bureau  of  Land  Management, 
Fairbanks  Support  Center,  1541  Gaffney 
Road,  Fairbanks,  AK  99703,  Telephone 
(907)  356-5309. 

Date:  August  8, 1988. 

James  S.  Murray, 

Manager,  Fairbanks  Support  Center. 

(FR  Doc.  88-18721  Filed  8-17-88;  8:45  am) 

BILLING  CODE  4310- 34 -JA 

[ID-030-C8-4212-13] 

Realty  Action;  Exchange  of  Public 
Lands  in  Bannock  County,  ID 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action, 
exchange  of  Public  Land  in  Bannock 
County,  ID. 

The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 

T.7S.,  R.35E.,  Boise  Meridian 
Section  23:  SWSE 
Section  26:  N2NW,  NWNE 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  a  tract 
of  non-federal  land  in  Bannock  County 
from  L.M.  Bull,  Jr.,  described  as  follows: 

T.7S.,  R.35E.,  Boise  Meridian 
Section  26:  SESW,  SWSE 
Section  35:  NF.NW,  NWNE 

The  purpose  of  the  exchange  is  to 
acquire  the  non-federal  lands  for  use  in 
wildlife  habitat  and  riparian 
management.  The  exchange  is 
consistent  with  the  Bureau’s  planning 
for  the  lands  involved  and  has  been 
discussed  with  county  and  state 
officials.  The  public  interest  will  be  well 
served  by  making  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 


will  be  used  to  equalize  the  values  upon 
completion  of  the  final  appraisal  of  the 
lands. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  Those  rights  for  road  purposes  as 
have  been  granted  to  the  Federal 
Highway  Administration  under  serial 
number  1-22928. 

3.  Excepting  and  reserving  the  United 
States  a  perpetual  right-of-way  over  and 
across  a  strip  of  land  100  feet  wide  along 
an  existing  trail  crossing  the  SWSE, 
Section  23;  NWNE,  Section  26;  T.7S., 
R.35E.,  for  public  access  and  future 
development  of  a  road. 

The  publication  of  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

As  provided  by  the  regulations  of  43 
CFR  2201.1(b),  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted,  shall  not  be  considered  as 
filed,  and  shall  be  returned  to  the 
applicant. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  the  environmental  assessment 
is  available  for  review  at  the  Idaho  Falls 
District,  Pocatello  Resource  Area  Office, 
250  South  4th  Avenue,  Federal  Building, 
Room  172,  Pocatello,  Idaho  83201. 

For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
Idaho  Falls  District  Office,  Bureau  of 
Land  Management,  940  Lincoln  Road, 
Idaho  Falls,  Idaho  83401. 

Dated:  August  10, 1988. 

Lloyd  H.  Ferguson, 

District  Manager. 

[FR  Doc.  88-18675  Filed  8-17-88;  8:45  am) 

BILUNG  CODE  4310-GG-M 

[  ES-940-08-4520- 1 3;  (ES-039037,  Group 
23)1 

Filing  of  Plats  of  Dependent  Resurvey, 
Subdivisions  of  Section  and  Survey  of 
the  Rend  Lake  Acquisition  Boundary; 
Illinois 

August  9, 1988. 

1.  The  plat,  in  four  sheets,  of  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  sections  1,  2,  3,  4, 10 
and  11,  and  the  Rend  Lake  acquisition 


boundary,  Township  6  South,  Range  2 
East,  third  Principal  Meridian,  Illinois, 
will  be  officially  filed  in  the  Eastern 
States  Office,  Alexandria,  Virginia  at 
7:30  a.m.,  on  September  23, 1988. 

2.  The  dependent  resurvey  and  survey 
was  made  at  the  request  of  the  Corps  of 
Engineers. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey  and  Support  Services,  Eastern 
States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street, 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  September  23, 1988. 

4.  Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  J.  Bouman, 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 

[FR  Doc.  88-18676  Filed  8-17-88;  8:45  am] 
BILUNG  CODE  4310-GJ-M 


[ AZ-920-08-4220- 1 0;  A-23294] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Arizona 

August  10, 1988. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  recently 
acquired  61.356  acres  of  private  land 
within  the  boundaries  of  the  Coronado 
National  Forest  under  the  provisions  of 
the  General  Exchange  Act  of  1922.  The 
land  is  surrounded  by  an  existing 
withdrawal  for  the  Fred  Lawrence 
Whipple  Observatory  (FLWO).  The 
existing  withdrawal  protects  the  large 
investment  in  scientific  research  at  the 
Observatory.  The  Forest  Service  has 
now  filed  an  application  to  withdraw 
the  61.356  acres  of  land  from  mineral 
entry.  This  application  will  complete  the 
protection  of  the  facilities  and  research 
efforts  at  FLWO.  This  notice  closes  the 
land  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws. 

DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
November  16, 1988. 
address:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director,  Bureau  of  Land 
Management,  P.O.  Box  16563,  Phoenix. 
Arizona  85011. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Schaalman,  BLM,  Arizona  State 
Office,  602-241-5534. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Gila  and  Salt  River  Meridian,  Arizona 

Coronado  National  Forest 
T.  20  S.,  R.  14  E., 

MS  2409  lying  within  sections  22,  23,  26, 
and  27. 

The  area  described  aggregates  61.356  acres 
in  Santa  Cruz  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied,  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  land  remains  open  to  mineral 
leasing  and  to  those  laws  governing 
management  and  disposition  of  National 
Forest  land  by  the  Forest  Service, 
including  lease,  easement,  permit  and 
management,  utilization  and  disposal  of 
vegetative  resources.  Current 
administrative  jurisdiction  over  the 
segregated  land  will  not  be  affected  by 
the  temporary  segregation. 

John  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  88-18677  Filed  8-17-88:  8:45  am] 
BILLING  CODE  4310-32-M 


[CA-940-08-4220-10;  CA  5200] 

Termination  of  Segregation  and 
Opening  of  Lands;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  segregative  effect  of  a 
proposed  withdrawal  of  15  acres  of  land 
requested  by  the  Department  of  the 
Army,  Sacramento  District  Corps  of 
Engineers,  termianted  on  July  27, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
California  95825,  (916)  978-4815. 

SUPPLEMENTARY  INFORMATION:  On  July 
28, 1978,  a  notice  of  proposed 
withdrawal  and  reservation  of  land  for 
the  Department  of  the  Army, 

Sacramento  District  Corps  of  Engineers, 
was  published  in  the  Federal  Register  at 
43  FR  32881.  The  purpose  of  the 
application  was  for  the  preservaton  and 
perpetuation  of  a  unique  species  of 
harvestmen  (a  phalangid  of  the  arachnid 
class)  residing  in  and  old  mine  on  the 
land.  This  notice  is  published  in 
accordance  with  the  regulations  at  43 
CFR  2310.2-l(d)  which  require  that  a 
notice  specifying  the  date  and  time  of 
termination  to  be  published  in  the 
Federal  Register  by  the  authorized 
officer. 

1.  The  segregative  effect  was 
terminated  as  to  the  following  described 
land: 

Mount  Diablo  Meridian 

T.  3  N„  R.  14  E., 

Sec.  35,  SE1/4NE1/4SE1/4  and  N1/2NE1/ 
4SE1/4SE1/4. 

The  area  described  contains  15  acres  in 
Tuolumne  County. 

2.  On  July  27, 1980,  the  lands 
described  in  paragraph  1  were  opened 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law. 

3.  On  July  27, 1980,  the  lands  were 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 

Date:  August  10, 1988. 

Nancy  J.  Alex, 

Chief  Lands  Section,  Branch  of  Adjudication 
and  Records. 

[FR  Doc.  88-81674  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4310-40-M 


Fish  and  Wildlife  Service 

Record  of  Decision  for  Implementing  a 
Master  Plan  for  Management  of  the 
Great  Swamp  National  Wildlife  Refuge; 
Basking  Ridge,  NJ 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  makes  available 
to  the  public  the  Record  of  Decision 
(ROD)  on  the  Great  Swamp  National 
Wildlife  Refuge  (NWR)  Master  Plan.  The 
ROD  was  prepared  in  accordance  with 
Council  on  Environmental  Quality 
Regulations,  40  CFR  1505.2.  The  decision 
of  the  Fish  and  Wildlife  Service  is  based 
on  information  contained  in:  The  Final 
Environmental  Impact  Statement  (FEIS) 
which  was  filed  with  the  Environmental 
Protection  Agency  in  May,  1987  and 
became  available  to  the  public  on  May 
20, 1987;  other  pertinent  scientific  and 
technical  data;  and  public  comments 
received  on  the  proposal.  The  ROD 
selects  the  Proposed  Action  as  the  best 
alternative  for  a  master  plan  to  manage 
the  Refuge  for  the  next  10  to  20  years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  Laffin,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  Newton 
Corner,  Massachusetts  02158,  (617)  965- 
5100  ext.  222. 

SUPPLEMENTARY  INFORMATION:  The  Fish 
and  Wildlife  Service  (FWS)  manages 
national  wildlife  refuges  to  meet  the 
major  purpose(s)  for  which  they  were 
established.  The  public  is  provided 
opportunities  to  enjoy  natural  resources 
found  on  refuges.  These  uses  must  be 
compatible  with  the  purposes  for  which 
each  refuge  is  established.  Refuges  are 
periodically  analyzed  to  establish  long- 
range  objectives  and  strategies  for 
accomplishing  those  objectives.  Great 
Swamp  NWR  has  been  planned  through 
such  a  process.  This  refuge  was 
established  in  1960  through  the  efforts  of 
concerned  citizens  who  raised  funds  to 
acquire  and  protect  3000  acres  of 
important  New  Jersey  wetland-upland 
habitat  for  migratory  birds,  other 
indigenous  wildlife  and  their  habitats. 
Acquisition  has  primarily  been  for 
migratory  waterfowl  and  wildlife 
oriented  recreation  purposes.  In  addition 
Congress  established  a  3660  acre 
wilderness  area  at  Great  Swamp  NWR 
in  1968.  The  Proposed  Action 
Alternative  selected  in  this  ROD  takes 
into  account  the  significant  amount  of 
land  development  that  has  occurred  in 
the  Great  Swamp  watershed  in  recent 
years.  Development  has  greatly  altered 
the  watershed  and  so  disrupted  surface 
water  runoff  that  the  Refuge  habitats 
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have  been  adversely  affected  by  wetter 
wet  periods  and  dryer  dry  periods. 
Increased  development  has  also  brought 
more  people  closer  to  the  Refuge, 
thereby  greatly  increasing  demand  for 
public  use  activities  on  the  Refuge. 

The  Proposed  Action  Alternative 
addresses  these  and  other  pressures  on 
Refuge  habitats  and  wildlife  and 
establishes  management  strategies  to 
cope  with  them. 

Alternatives  Considered 

The  following  four  alternative  master 
plans  were  considered  in  reaching  a 
decision: 

No  Action  Alternative 

Provides  for  toxic  waste  clean-up  on 
currently  owned  Refuge  lands;  precludes 
acquisition  of  other  land  containing 
toxic  dump  sites,  and  continues  current 
management  practices,  outputs,  and 
public  use  activities.  Habitat  and 
wildlife  population  protection,  the 
annual  deer  hunt,  water  management  in 
the  Refuge’s  five  impoundments, 
management  of  upland  field  and  forest 
habitat,  maintenance  of  climax  forest, 
wildlife  surveys,  and  bird  banding 
would  continue  at  current  levels. 

Existing  facilities,  including  parking  lots, 
restrooms,  boardwalk  trails,  an 
observation  tower  and  an  observation 
blind  will  be  maintained.  Pleasant 
Plains  Road  will  be  maintained  as  a 
gravel  road  open  to  through  traffic. 

Public  use  activities  such  as  birding  and 
other  wildlife  observation, 
interpretation,  wildlife  education  and 
fruit  picking  will  continue  at  present 
levels.  Great  Swamp’s  present 
permanent  staff  of  nine  will  continue  to 
operate  from  the  existing  headquarters/ 
maintenance  complex. 

Proposed  Action  Alternative 

Major  changes  from  current 
conditions  include:  Acquisition  of  land 
outside  the  presently  approved 
acquisition  boundary  to  prevent  further 
encroachment  and  development  of 
wetlands  and  critical  upland  edge 
habitats  having  high  wildlife  value  and 
to  prevent  encroachment  on  and 
degradation  of  existing  Refuge  land. 

Updating  of  a  1982-1984  hydrology 
study  to  determine  the  combination  of 
water  control  modifications  required  to 
properly  regulate  water  levels  in  Pools  1 
and  2  and  Middle  Brook  Pool. 

Reversion  of  up  to  1,000  acres  of  red 
maple  dominated  habitat  to  more 
diverse,  earlier  successional  habitat 
types  that  will  be  more  productive  of 
wildlife,  especially  woodcock. 

Regulation  of  public  use  in  the 
Wilderness  Area  to  assure  it  is  managed 
to  maintain  its  wilderness  qualities. 


Establishment  of  a  trapping  program 
to  be  instituted  as  needed  to  reduce 
excessive  raccoon  predation  on  nesting 
birds  and  other  wildlife.  Increased 
production  of  black  duck,  American 
woodcock,  wood  duck,  red-shouldered 
hawk,  bluebird  and  other  sensitive 
species  to  meet  Refuge  wildlife 
production  objectives. 

Upgrading  and  expanding  the  public 
use  program  through  the  construction  of 
a  wildlife  interpretive  center, 
improvement  of  the  existing  trail  system, 
construction  of  a  self-guided  interpretive 
trail,  and  construction  of  two  visitor 
information  kiosks  and  one  wildlife 
observation  blind.  Taking  action  to 
minimize  the  negative  effects  of 
development  within  the  watershed  that 
threaten  the  ecological  balance  of  the 
swamp  through  increased  runoff, 
sedimentation  and  water  pollution. 

Pulbic  Use  Alternative 

This  alternative  expands  options  of 
public  access,  and  for  wildlife  education 
and  interpretation,  while  maintaining 
wildlife  habitat  diversity  through 
moderate  management  activities. 

Unique  features  include  canoeing, 
fishing,  horseback  riding  trails, 
additional  visitor  contact  points  and  79 
additional  parking  spaces.  Land 
acquisition  would  include  floodplains  of 
some  streams  which  flow  into  the 
Refuge.  Self-guided  trails  and  the 
connection  of  the  Refuge  trail  system  to 
adjacent  county  environmental  centers 
will  favor  relations  between  the  Refuge 
and  local  communities. 

Wildlife  Management  Alternative 

This  alternative  closes  Pleasant  Plains 
Road  to  through  traffic  and  intensifies 
most  wildlife  management  activities, 
especially  for  woodcock  and  waterfowl. 
Raccoon  control  will  be  implemented. 
Major  management  changes  include 
acquisition  of  land  prone  to  flooding  and 
intensified  woodcock  habitat 
management  to  back  succession  stages 
of  upland  habitat. 

Basis  for  the  Decision 

The  Proposed  Action  alternative 
meets  refuge  purposes  in  a 
comprehensive  manner  and  minimizes 
the  environmental,  social  and  economic 
impacts  as  much  as  is  practicable.  An 
exhaustive  public  participation  process 
identified  concerns  of  interested  parties 
and  brought  about  plan  modifications 
that  substantially  resolved  controversial 
issues  related  to  items  such  as  road 
abandonment  and  closures,  trapping, 
animal  control,  hunting,  controlled 
burning,  woodcock  management  and 
public  use  facilities.  Continued  public 
participation  during  project 


implementation  will  further  reduce  real 
or  perceived  impacts  on  social  and 
natural  resources.  Measures  to  minimize 
impacts  of  the  selected  alternative  are 
identified  in  this  document  and  the  FEIS. 

The  Proposed  Action  most  effectively 
balances  habitat  protection,  wildlife 
population  management  and  public  use 
opportunities  to  maximize  the  potential 
for  Refuge  benefits.  Land  acquisition 
will  be  expanded  to  acquire,  from 
willing  sellers,  tracts  of  good  wildlife 
habitat  that  have  not  been  degraded  by 
development.  Acquisition  of  additional 
wetland  and  upland  adjacent  to  wetland 
will  also  reduce  the  amount  of  private 
land  that  currently  floods  due  to 
accelerated  surface  water  runoff  brought 
on  by  watershed  development.  In 
response  to  alteration  of  surface  water 
runoff  patterns,  the  Proposed  Action 
includes  updating  the  1982-1984 
hydrology  study  that  accesses  the 
effects  of  altered  flows  on  Refuge  water 
regimes. 

This  alternative  includes  action  to 
control  public  use  in  the  wilderness  area 
while  monitoring  changes  more  closely 
to  ensure  that  action  can  be  taken  to 
curb  threats  to  the  area’s  wilderness 
qualities. 

The  proposal  to  control  the  excessive 
raccoon  population  through  trapping 
was  opposed  by  many  individuals  and 
groups  in  their  responses  to  the  Draft 
EIS.  However,  no  feasible  alternative  to 
reducing  raccoon  predation  on  nesting 
birds  and  other  wildlife  was  presented. 
The  adverse  impact  on  wildlife 
production  caused  by  raccoons  is 
unacceptable  so  the  trapping  program 
will  be  developed.  A  similar  situation 
exists  with  the  annual  deer  hunt.  If  not 
controlled,  the  deer  population  will 
rapidly  expand  causing  starvation, 
disease  and  damage  to  wildlife  habitat 
and  to  other  species.  Browsing  on 
neighboring  crops  and  ornamental 
plants  would  increase  as  would  the 
numbers  of  road-killed  deer.  The  hunt 
will  continue  because  there  is  no 
feasible  alternative  to  maintain  the  herd 
at  numbers  compatible  with  available 
habitat. 

Consistent  with  implementation  of 
wildlife  management  actions,  this 
alternative  improves  the  quality  of 
public  use  programs  while  minimizing 
conflicts  with  wildlife.  The  other 
alternatives  do  not  provide  an 
acceptable  balance  between  wildlife 
and  public  use  management. 

The  selected  alternative  responds  to 
the  concern  that  more  communication  is 
needed  between  the  Refuge  and  its 
“neighbors.”  A  FWS  person  has  been 
assigned  to  work  closely  with  the 
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Refuge  to  expand  communication  with 
surrounding  communities. 

The  FWS  considers  the  Proposed 
Action  as  the  Preferred  Alternative 
since  it  will  best  achieve  the  effective 
management  of  the  Great  Swamp  NWR. 

Terms  and  Conditions  for  Implementing 
Decision 

The  FWS  will  implement  the  Proposed 
Action  alternative  by  phasing  in  specific 
actions  through  annual  budget 
development  as  funding  allows. 
Implementation  of  highly  controversial 
actions  such  as  trapping  and  controlled 
burning  will  be  preceded  by  appropriate 
public  review. 

Conclusions 

Based  on  a  careful  review  and 
consideration  of  National  Wildlife 
Refuge  System  Laws  and  Policies,  the 
E1S  and  public  comments,  and  other 
relevant  factors,  I  am  selecting  the 
Proposed  Action  as  the  best  alternative 
for  the  long-term  management  of  the 
Great  Swamp  NWR. 

Dale  T.  Coggeshall, 

Acting  Regional  Director. 

[FR  Doc.  86-18673  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4310-35-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Chevron  U.S.A.  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5440,  Block  342,  Vermilion  Area, 
offshore  Lousiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Cameron,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  10, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  notice  or  15  days 
after  the  Coastal  Management  Section 
receives  a  copy  of  the  plan  from  the 
Minerals  Management  Service. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Lousiana  (Office  Hours:  8  a.m. 


to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Lousiana  Department  of  Natural 
Resources  is  reviewing  the  DOCD  for 
consistency  with  the  Louisana  Coastal 
Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Date:  August  12, 1988. 

).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  88-18678  Filed  8-17-88:  8:45  am) 
BILLING  CODE  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  274  (Sub-No.  3F)1 

Abandonment  of  Rail  Line;  Use  of 
Opportunity  Costs 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  The  Commission  finds  that,  in 
abandonment  proceedings  decided  after 
the  notice  becomes  effective,  the 


appropriate  rate  of  return  to  be  used  in 
calculating  a  railroad’s  opportunity  cost 
or  other  return  on  investment,  where  use 
of  the  real  pre-tax  cost  of  capital  is 
prescribed  as  the  rate  of  return,  is  12.6 
percent.  Other  rates  of  return  that  are 
supported  by  clearly  explained 
methodologies  and  evidence  will  be 
considered  on  a  case-by-case  basis. 
DATE:  This  notice  will  be  effective  on 
August  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
289-4357/4359  (DC  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 

Decided:  August  11, 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley.  Vice 
Chairman  Andre  dissented  with  a  separate 
expression. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-18718  Filed  8-17-88;  8:45  am) 
BILLING  CODE  7035-01-11 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Stipulation  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  American  Creosote  Works  of 
Florida,  Inc. 

Pursuant  to  42  U.S.C.  9622  (i),  notice  is 
hereby  given  that  on  August  4, 1988,  a 
proposed  Stipulation  in  In  re  American 
Creosote  Works  of  Florida,  Inc.,  Case 
No.  82-04090,  was  lodged  with  the 
United  States  Bankruptcy  Court  for  the 
Northern  District  of  Florida,  Pensocola 
Divison.  The  proposed  Stipulation 
concerns  distribution  of  proceeds  from 
the  sale  or  lease  of  certain  land  owned 
by  American  Creosote  Works  of  Florida, 
Inc.  (American  Creosote).  Under  the 
proposed  Stipulation,  Savings  Life 
Insurance  Company  (a  creditor  of 
American  Creosote)  and  the  United 
States  will  share  equally  in  any 
proceeds  from  the  sale  or  lease  of  the 
land  owned  by  Amreican  Creosote 
which  is  subject  to  the  response  and 
remedial  action  of  the  United  States 
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Environmental  Protection  Agency  at 
Amreican  Creosote's  wood-treating 
facility  located  near  Pensacola,  Florida. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Stipulation  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistanc  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  In  re 
American  Creosote  Works  of  Florida, 
Inc.,  D.J.  No.  90-7-1-230. 

The  proposed  Stipulation  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Florida,  100  N.  Palafox  Street,  Room 
307,  Pensocola,  Florida  32501  (Attn:  Ben 
Beard,  Assistant  United  States 
Attorney)  and  at  the  Region  IV,  Office  of 
the  United  States  Environmental 
Protection  Agency,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365.  The 
proposed  Stipulation  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW„ 

Washington,  DC  20530.  A  copy  of  the 
proposed  Stipulation  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 

Roger  J.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

(FR  Doc.  83-18879  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4410-01-M 


Lodging  of  A  Final  Judgment  by 
Consent  Pursuant  to  the  Clean  Air  Act; 
Pittsburgh  Metal  Lithographing  Co., 
Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  9, 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Pittsburgh  Metal  Lithographing 
Company,  Inc.,  Civil  Action  No.  87-8522, 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

The  Complaint  filed  by  the  United 
States  alleged  that  Pittsburgh  Metal 
Lithographing  Company,  Inc.  ("PML”) 
operated  three  metal  surface  coating 
lines  in  Fallsington,  Pennsyvania,  in 
violation  of  the  standards  for  emission 
of  volatile  organic  compounds  (VOC) 


contained  in  the  Pennsylvania  State 
Implementation  Plan,  25  Pa.  Admin. 

Code  §  §  129.52  and  129.66,  promulgated 
pursuant  to  the  Clean  Air  Act,  42  U.S.C. 
7413.  The  Complaint  sought  civil 
penalties  of  up  to  $25,000  per  day  of 
violation.  Pittsburgh  Metal 
Lithographing  Company,  Inc.  has 
executed  the  Consent  Decree  and 
agreed  to  pay  a  penalty  of  $15,000.00  to 
the  United  States  to  resolve  past 
violations  of  the  SIP  and  the  Act, 
stipulated  penalties  for  any  future 
violations  of  the  SIP  and  for  violations 
of  the  various  deadlines  and 
recordkeeping  and  reporting 
requirements  of  the  consent  decree,  and 
to  implement  specific  emission  control 
measures  which  will  bring  the 
company’s  metal  surface  coating 
processes  into  compliance  with  the  SIP 
requirements  by  August  10, 1988.  PML 
has  also  agreed  to  shut  down  and 
discontinue  operating  Line  1,  2,  3,  or  4 
upon  demand  by  EPA  if  EPA  finds  that 
PML  is  operating  or  has  operated  the 
line  in  violation  of  the  terms  of  the 
decree.  PML  is  currently  undergoing 
reorganization  under  chapter  11  of  the 
United  States  bankruptcy  code  in  In  re: 
Pittsburgh  Metal  Lithographing 
Company.,  Inc.,  Bankruptcy  no.  86- 
02978,  United  States  District  Court, 
Western  District  of  Pennsylvania. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC, 
20530,  and  should  refer  to  United  States 
v.  Pittsburgh  Metal  Lithographing  Co., 
Inc.,  Civil  Action  No.  87-8522,  DOJ  Ref. 
No.  90-5-2-1-1179.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Eastern  District  of  Pennsylvania,  3100 
U.S.  Courthouse,  601  Market  Street, 
Independence  Mall  West,  Philadelphia, 
Pennsylvania  19106.  Copies  of  the 
Consent  Decree  may  also  be  examined 
and  obtained  in  person  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Tenth 
and  Pennsylvania  Avenue,  NW„ 
Washington,  DC.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Box  7611,  Ben 
Franklin  Station,  Washington,  DC, 

20044.  When  requesting  a  copy,  please 


present  or  enclose  a  check  in  the  amount 
of  $4.00  (ten  cents  per  page  reproduction 
costs)  payable  to  the  Treasurer  of  the 
United  States. 

Roger  J.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  88-18680  Filed  8-17-88;  8:45  am) 

BILLING  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Louis  Serafini  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  3, 1988  a  proposed 
Consent  Decree  in  United  States  v. 

Louis  Serafini,  et  al.  was  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Pennsylvania.  The 
proposed  Consent  Decree  concerns  the 
grant  of  access  to  the  Taylor  Borough 
Superfund  site,  located  near  Scranton, 
Pennsylvania,  by  defendants  who  own 
land  that  adjoins  the  site.  The  proposed 
Decree  also  contains  these  defendants’ 
agreement  not  to  disturb  or  otherwise 
interfere  with  the  remedy  at  the  site  and 
with  the  operation  and  maintenance 
activities  to  be  undertaken  there. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Louis  Serafini,  et  al., 
D.J.  Ref.  90-11-3-43. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Building, 
Washington  and  Linden  Streets, 
Scranton,  Pennsylvania,  at  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia,  Pennsylvania  19107,  and  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Rm.  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  for  reproduction  costs, 


31404 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Notices 


payable  to  the  “Treasurer  of  the  United 
States." 

Roger ).  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

IFR  Doc.  88-18681  Filed  8-17-88;  8:45  am] 

BILUNG  COOE  4410-01-M 


Lodging  of  Consent  Decree;  The 
Tanner  Companies 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  The 
Tanner  Companies,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Arizona.  That  action  was 
brought  pursuant  to  the  Clean  Air  Act 
for  violations  of  the  new  source 
performance  standards  (“NSPS")  for  hot 
mix  asphalt  facilities  in  Arizona. 

The  Consent  Decree  requires  Tanner 
to  comply  with  the  NSPS  for  the  plant 
that  it  currently  owns  that  was  in 
violation  of  the  NSPS,  including  proper 
operation  and  maintenance  of  the  plant. 
Stipulatd  penalties  apply  if  violations  of 
the  NSPS  occur.  Tanner  has  sold  the 
other  two  plants  that  were  the  subject  of 
this  action.  Tanner  must  also  submit 
results  of  all  tests  performed  on  the 
plant  to  the  Environmental  Protection 
Agency.  In  addition,  Tanner  will  pay  a 
civil  penalty  of  $82,842  to  the  United 
States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  The  Tanner  Companies, 
D.J.  Ref.  90-5-2-1-944. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  4000  U.S.  Courthouse, 
230  North  First  Avenue,  Phoenix, 

Arizona  85025  and  at  the  Region  IX 
office  of  the  U.S.  Environmental 
Protection  Agency,  215  Fremont  Street, 
San  Francisco,  California  94105.  A  copy 
of  the  proposed  Consent  Decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Room  1527,  Tenth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  proposed  Consent 


Decree  should  be  accompanied  by  a 
check  in  the  amount  of  $1.00  for  copying 
costs  ($0.10  per  page)  payable  to 
“United  States  Treasurer." 

Roger  J.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  88-18682  Filed  8-17-88;  8:45  am] 

BILLING  CODE  4410-01-M 


Stipulation  of  Settlement  Pursuant  to 
the  Clean  Water  Act;  United  States 
Steel  Corp.,  Geneva  Works 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Stipulation  of 
Settlement  in  United  States  v.  United 
States  Steel  Corporation,  Geneva 
Works,  Civil  Action  No.  86-C-101W, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Utah,  on 
August  9, 1988.  The  amended  complaint 
in  this  action  alleged  that  the  defendant 
violated  certain  terms  and  conditions  of 
a  National  Pollutant  Discharge 
Elimination  System  permit  issued  to  it 
pursuant  to  section  402  of  the  Clean 
Water  Act,  33  U.S.C.  1342.  By  the 
Stipulation  of  Settlement,  the  defendant 
agrees  to  pay  the  amount  of  $70,000  in 
settlement  of  this  matter. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  related  to  the  Stipulation  of 
Settlement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Washington,  DC  20530  and 
should  refer  to  United  States  v.  United 
States  Steel  Corporation,  Geneva 
Works,  D.J.  Ref.  No.  90-5-1-1-2548. 

The  Stipulation  of  Settlement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Utah,  U.S. 
Courthouse,  Room  476,  350  S.  Main.  Salt 
Lake  City,  Utah,  84101;  at  the  Region 
VIII  office  of  the  Environmental 
Protection  Agency,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue  NW„  Washington, 
DC  20530. 

A  copy  of  the  Stipulation  of 
Settlement  may  be  obtained  in  person  or 
by  mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice. 

Roger  J.  Marzulla, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

irR  Doc.  88-18683  Filed  8-17-88;  8:45  am] 

BILLING  COOE  4410-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel;  Amended 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Challenge  II  Section)  to 
the  National  Council  on  the  Arts  which 
was  to  have  been  held  on  August  17, 

1988,  from  9:00  a.m.-5:30  p.m„  and  on 
August  18, 1988,  from  9:00  a.m.-4:30  p.m. 
in  room  M-14  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 

NW.,  Washington,  DC  20506,  has  been 
changed.  It  will  be  held  on  August  31, 
1988,  from  9:00  a.m.-5:30  p.m.  and  on 
September  1, 1988,  from  9:00  a.m.-4:30 
p.m. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  September  1, 1988,  from 
3:30-4:30  p.m.,  for  a  policy  discussion. 

The  remaining  sessions  of  this  meetng 
on  August  31, 1988,  from  9:00  a.m.-5:30 
p.m.,  and  September  1, 1988,  from  9:00 
a.m.-3:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)  (b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Martha  Y.  Jones, 

Council  Coordinator.  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc.  88-18684  Filed  8-17-88:  8:45  am| 
BILLING  CODE  7537-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notice:  Applications  and 
Amendment  To  Operating  Licenses 
Involving  No  Significant  Hazards 
Consideration;  Correction 

On  May  3, 1988,  the  Federal  Register 
published  a  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing.  A  correction  needs  to  be  made 
to  that  notice: 

On  page  15755,  in  the  first  column, 
add  “Docket  No.  50-237”  to  the  docket 
number  already  listed  under  the  title 
“Nuclear  Regulatory  Commission.”  Also 
on  page  15755,  in  the  first  column,  and  in 
the  first  paragraph  under  the  title 
“Nuclear  Regulatory  Commission,”  add 
“Provisional  Operating  License  No.  19” 
as  being  considered  for  issuance  of  an 
amendment  and  add  “Unit  2"  as  the 
other  applicable  Dresden  Nuclear  Power 
Station  unit  for  which  operation  is 
affected  by  the  amendment. 

On  page  15755,  second  column,  the 
date  the  licensee  may  file  request  for 
hearing  was  "June  2, 1988,”  it  should 
now  read  “September  10, 1988. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Commission. 
William  Forney, 

Acting  Director,  Project  Directorate  III-2, 
Division  of  Reactor  Projects,  III,  IV,  V,  and 
Special  Projects. 

[FR  Doc.  88-18744  Filed  8-17-88;  8:45  am] 
BILLING  CODE  7590-01-M 


[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  6  to  Facility 
Operating  License  No.  NPF-62  issued  to 
the  Illinois  Power  Company  1  (IP), 
Soyland  Power  Cooperative,  Inc.  and 
Wester  Illinois  Power  Cooperative,  Inc., 
(the  licensees),  for  operation  of  the 
Clinton  Power  Station,  Unit  1,  located  in 
DeWitt  County,  Illinois. 

This  amendment  consists  of  a  change 
to  Technical  Specification  Section 
4.11.2.7.2  concerning  radioactivity  rate 
of  noble  gases  from  the  off-gas 
recombiner  effluent.  Specification  4.0.4 


1  Illinois  Power  Company  is  authorized  to  act  as 
agent  for  Soyland  Power  Cooperative,  Inc.  and 
Wester  Illinois  Power  Cooperative,  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


states  that  entry  into  an  OPERATIONAL 
CONDITION  or  other  specified 
applicable  condition  shall  not  be  made 
unless  the  Surveillance  Requirement(s) 
associated  with  the  Limiting  Condition 
for  Operation  have  been  performed 
within  the  applicable  surveillance 
interval  or  as  otherwise  specified. 
Specification  4.11.2.7.2  requires  the 
radioactivity  rate  of  noble  gases  from 
the  off-gas  recombiner  effluent  to  be 
determined  at  two  specified  frequencies: 
(1)  At  least  once  per  31  days,  and  (2) 
within  4  hours  following  an  increase  of 
50%  in  the  indicated  nominal  steady 
state  fission  gas  release  from  the 
primary  coolant  (with  certain 
provisions).  The  APPLICABILITY  of  this 
Specification  (i.e.,  the  applicable 
OPERATIONAL  CONDITION)  is 
“during  operation  of  the  main  condenser 
air  ejector.” 

Although  it  is  readily  apparent  that 
Surveillance  4.11.2.7.2  cannot  be 
performed  until  after  entering  the 
special  applicable  OPERATIONAL 
CONDITION,  an  exemption  to 
Specification  4.0.4  has  been  approved 
for  this  surveillance  in  order  to  ensure 
compatibility  between  Specifications 
4.0.4  and  4.11.2.7.2.  The  exemption 
formally  allows  the  plant  to  enter  the 
applicable  OPERATIONAL 
CONDITION  without  having  first 
performed  the  required  surveillance. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
February  16, 1988  (53  FR  4478).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission’s  Final  Environmental 
Statement  for  the  facility  dated  May 
1982. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30, 1987,  (2) 
Amendment  No.  6  to  License  No.  NPF- 


62,  and  (3)  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  1717  H  Street, 
NW„  Washington,  DC;  and  at  Vespasian 
Warner  Public  Library,  120  West 
Johnson  Street,  Clinton,  Illinois  61727.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August  1988. 

For  The  Nuclear  Regulatory  Commission. 

Leonard  N.  Olshan, 

Acting  Director,  Project  Directorate  111-2. 
Division  of  Reactor  Projects — III,  IV,  V  and 
Special  Projects. 

[FR  Doc.  88-18745  Filed  8-17-88;  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  7  to  Facility 
Operating  License  No.  NPF-62  issued  to 
the  Illinois  Power  Company1  (IP), 
Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative, 

Inc.,  (the  licensees),  for  operation  of  the 
Clinton  Power  Station,  Unit  1,  located  in 
DeWitt  County,  Illinois. 

This  amendment  consists  of  three 
changes  to  Technical  Specification 
Sections  3.6.1.8,  3.6.2.7, 4.6.1.8.2,  and 
4.6.2.7.4,  Table  3.6.4-1,  and  Bases  3/ 
4.6.2.7  and  3/4.6.1.8  concerning  the 
containment  building  and  dry  well  vent 
and  purge  systems.  The  first  change 
consists  of  those  changes  required  to 
delete  the  OPERABILITY  and 
surveillance  requirements  associated 
with  50*  stops  installed  for  the  VR/VQ 
system  containment  isolation  valves  on 
the  basis  that  the  50°  stops  will  now  be 
considered  to  be  a  part  of  the  permanent 
design  for  these  valves.  The  second 
change  inserts  footnotes  into  the 
Limiting  Conditions  for  Operation  and 
applicable  surveillance  requirements 
associated  with  Specifications  3.6.1.8 
and  3.0.2.7  to  exclude  the  time  when 
valves  are  opened  for  performing  stroke¬ 
time  testing  from  the  cumulative  system 


1  Illinois  Power  Company  is  authorized  to  act  as 
agent  for  Soyland  Power  Cooperative,  Inc.  and 
Western  Illinois  Power  Cooperative,  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 
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operation  time  limited  by  the  Limiting 
Conditions  for  Operation.  The  third 
change  extends  the  application  of  Note 
"(a)’’  in  Table  3.6.4-1  of  the  Technical 
Specifications  to  include  specific  VR/ 

VQ  containment  isolation  valves  which 
need  to  be  opened  while  conducting 
certain  local  leak  rate  tests. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  register  on 
February  18, 1988  (53  FR  4919).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30, 1987,  (2) 
Amendment  No.  7  to  License  No.  NPF- 
62,  and  (3)  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW,  Washington,  DC;  and  at  Vespasian 
Warner  Public  Library,  120  West 
Johnson  Street,  Clinton,  Illinois  61727.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1988. 

For  the  Nuuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 

Acting  Director,  Project  Directorate  111-2, 
Division  of  Reactor  Projects — III,  IV,  V  and 
Special  Projects. 

(FR  Doc.  88-18746  Filed  8-17-88;  8:45  am] 

BILLING  COO£  7S9O-01-M 


[Docket  No.  50-322-OL-3  (Reception 
Centers)] 

Long  Island  Lighting  Co.,  Shoreham 
Nuclear  Power  Station,  Unit  1; 
Reconstitution  of  Atomic  Safety  and 
Licensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
the  captioned  phase  of  this  operating 
license  proceeding.  As  reconstituted  for 
the  phase  of  this  proceeding  (OL-3) 
dealing  with  the  issue  of  reception 
centers,  the  Appeal  Board  will  consist  of 
the  following  members; 

Thomas  S.  Moore,  Chairman 
Alan  S.  Rosenthal 
Howard  A  Wilber 
Dated:  August  12, 1988. 

C.  Jean  Shoemaker, 

Secretary  to  the  Appeal  Board. 

[FR  Doc.  88-18774  Filed  8-17-88;  8:45  am] 
BILLING  CODE  7590-01-** 

POSTAL  RATE  COMMISSION 
[Docket  No.  A88-5;  Order  No.  795] 
Postoffice  Closings;  Forksvllle,  VA 

Forksville,  VA  23940,  Abner  L. 
Simmons,  Petitioner;  Order  Accepting 
Appeal  and  Establishing  Procedural 
Schedule  Under  39  U.S.C.  Sec.  404(b)(5). 
Issued  August  11, 1988. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Patti  Birge  Tyson,  Vice-Chairman; 
John  W.  Crutcher;  Henry  R.  Folsom;  W.  H. 
‘Trey"  LeBlanc  III. 

Docket  Number  A88-5. 

Name  of  Affected  Post  Office: 
Forksville,  Virginia  23940. 

Namefs)  of  Petitioners):  Abner  L. 
Simmons. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
August  9, 1988. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)) 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  It  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 


dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  24, 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

Charles  L.  Clapp, 

Secretary. 

Appendix 

Forksville,  Virginia  23940 
[Docket  No.  A88-5] 

August  9, 1988 — Filing  of  Petition 
August  11, 1988 — Notice  and  Order  of 
Filing  of  Appeal 

September  6, 1988 — Last  day  for  filing 
petitions  to  intervene  (see  39  CFR 
3001.111(b)). 

September  13, 1988 — Petitioner’s 
Participant  Statement  or  Initial  Brief 
(see  39  CFR  3001.115(a)  and  (b)). 
October  3, 1988 — Postal  Service 
Answering  Brief  (see  39  CFR 
3001.115(c)). 

October  18, 1988 — Petitioner’s  Reply 
Brief  should  Petitioner  choose  to  file 
one  (see  39  CFR  3001.115(d)). 

October  25, 1988 — Deadline  for  motions 
by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116). 
December  7, 1988 — Expiration  of  120- 
day  decisional  schedule  (see  39  U.S.C. 
404(b)(5)). 

[FR  Doc.  88-18697  Filed  8-17-88;  8:45  am) 
BILLING  CODE  7715-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-24694] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

August  12, 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission’s  Office  of  Public 
Reference. 
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Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  6, 1988  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevent  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Southern  Company  (70-7530) 

The  Southern  Company  (‘‘Southern’’), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  and  its  electric  utility 
subsidiaries,  Alabama  Power  Company 
(“APC”),  600  North  18th  Street, 
Birmingham,  Alabama  35291,  and 
Georgia  Power  Company  (“GPC"),  333 
Piedmont  Avenue  NE.,  Atlanta,  Georgia 
30308,  have  filed  an  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10, 12(b)  and  13(b)  of  the  Act  and 
Rules  45  and  86-95  thereunder. 

Southern  proposes  to  organize  a  new 
wholly  owned  Delaware  subsidiary  to 
be  known  as  Southern  Nuclear 
Operating  Company,  Inc., 

(‘‘SONOPCO’’),  to  consolidate  the 
personnel  of  the  Southern  system 
companies  involved  in  nuclear  services 
into  a  single  organization.  SONOPCO’s 
operating  structure  will  be  implemented 
in  three  phases.  Initially,  key  nuclear 
operations  management  personnel  will 
be  shared  between  APC  and  GPC.  In  the 
second  phase,  which  would  begin  upon 
approval  by  the  Commission  of  the 
present  application-declaration, 
SONOPCO  will  be  organized  as  a 
service  company  that  will  provide  APC 
and  GPC  with  nuclear  services, 
including  plant  operating  services,  fuel 
procurement  services,  administrative 
services  and  technical  services,  but  will 
not  own,  finance  or  operate  any  nuclear 
or  other  utility  assets.  In  the  third  phase, 
SONOPCO  will  become  responsible,  on 
behalf  of  the  owners  and  through 
contract  with  them,  for  the  operation 
and  maintenance  of  all  nuclear 
generating  facilities  owned  by  Southern 
electric  system  companies. 

SONOPCO  may  apply  to  the  Nuclear 
Regulatory  Commission  (“NRC")  or  its 
successor  for  facility  license  or  permits 


for  the  Farley  Nuclear  Plant  (“Farley”), 
owned  and  operated  by  APC,  and  for 
the  Hatch  Nuclear  Plant  ("Hatch”)  and 
Vogtle  Nuclear  Plant  ("Vogtle”),  each  of 
which  is  jointly  owned  by  GPC,  the 
Municipal  Electric  Authority  of  Georgia, 
Oglethorpe  Power  Corporation,  and  the 
City  of  Dalton,  Georgia,  and  for  which 
GPC  is  the  present  licensee  and  operator 
under  an  existing  operating  agreement. 
Nuclear  services  rendered  by 
SONOPCO  to  nuclear  plants  not  wholly 
owned  by  associates  of  the  Southern 
system  will  be  pursuant  to  service  or 
operating  agreements  that  provide  for 
billing  at  negotiated  rates. 

Accounting,  treasury,  and  other 
support  services,  as  well  as  personnel, 
may  be  furnished  to  SONOPCO  at  cost 
by  Southern  Company  Services,  Inc., 
APC,  and  GPC.  SONOPCO  will  render 
service  to  associated  companies  at  cost, 
pursuant  to  section  13(b)  of  the  Act.  The 
costs  will  be  accounted  for  and  billed  to 
the  owners  of  the  subject  facilities  as 
prescribed  by  Rules  91  and  93  and  the 
uniform  system  of  accounts  prescribed 
thereunder.  In  the  case  of  SONOPCO’s 
services  rendered  for  the  Vogtle  and 
Hatch  units,  these  costs  will  be 
determined,  accumulated,  and  allocated 
among  the  owners  of  Vogtle  and  Hatch 
in  proportion  to  their  ownership 
interests. 

SONOPCO  will  issue,  and  Southern 
will  purchase  for  cash,  all  of  the  shares 
of  SONOPCO’s  common  stock  for  an 
aggregate  consideration  of  up  to  $10 
million.  Southern  proposes  to  make  open 
account  advances  to  SONOPCO  from 
time  to  time,  which  may  be  converted 
into  capital  contributions  or  shares  of 
common  stock  of  SONOPCO.  The  rate 
of  return  on  SONOPCO’s  equity  capital 
will  not  exceed  the  average  of  the  most 
recent  rates  of  return  allowed  by  the 
Alabama  Public  Service  Commission 
and  the  Georgia  Public  Service 
Commission  on  the  equity  capital  of 
APC  and  GPC,  respectively.  SONOPCO 
also  proposes  to  obtain  funds  from  third 
party  lenders.  The  aggregate  principal 
amount  of  advances  to  SONOPCO  by 
Southern  or  lenders  other  than  Southern 
will  not  exceed  $50  million  at  any  time 
outstanding.  Interest  on  open  account 
advances  by  Southern  will  accrue  at  a 
rate  not  to  exceed  the  prime  rate  at  a 
bank  designated  by  Southern.  Unless 
authorized  by  the  Commission,  loans  by 
parties  other  than  Southern  will  have 
maturities  not  to  exceed  ten  years  and 
will  accrue  interest  at  a  rate  not  to 
exceed  the  lender’s  prime  rate  plus  2% 
for  variable  rate  loans  and  the  prime 
rate  at  the  time  of  borrowing  plus  3%  for 
fixed  rate  loans.  Loans  by  parties  other 
than  Southern  may  be  secured  or 


unsecured  and  may  be  guaranteed  by 
Southern,  APC  and/or  GPC.  With 
respect  to  the  initial  capitalization  of  $10 
million  and  to  open  account  advances 
from  Southern,  it  is  requested  that  the 
Commission  reserve  jurisdiction  over 
amounts  in  excess  of  $5,000,000  and 
$15,000,000  respectively,  and  over  all 
advances  from  lenders  other  than 
Southern.  Southern  requests  this 
financing  authority  through  December 
31, 1990. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  88-18712  Filed  8-17-88;  8:45  am) 

BILLING  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD  88-069] 

National  Boating  Safety  Advisory 
Council;  Applications  for  Appointment 

agency:  Coast  Guard,  DOT. 

ACTION:  Request  for  applicants. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Council  (NBSAC).  The 
Council  is  a  21  member  Federal  advisory 
committee  that  advises  the  Coast  Guard 
on  matters  related  to  recreational 
boating  safety.  Members  for  the  Council 
are  drawn  equally  from  the  following 
sectors  of  the  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs;  recreational  boat  and 
associated  equipment  manufacturers; 
and  boating  organizations  and  the 
general  public.  Members  are  appointed 
by  the  Secretary  of  Transportation, 
Applicants  are  considered  for 
membership  on  the  basis  of  their 
expertise,  knowledge,  and  experience  in 
boating  safety.  The  terms  of 
appointment  are  staggered  so  that  seven 
vacancies  occur  each  year. 

Applications  are  being  sought  for 
membership  vacancies  that  will  occur  as 
follows:  Two  (2)  members  from  the 
recreational  boat  and  associated 
equipment  manufacturers:  two  (2) 
members  from  national  recreational 
boating  organizations  and  from  the 
general  public;  and  three  (3)  members 
from  State  officials  responsible  for  State 
boating  safety  programs.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Committee  Act,  the 
Coast  Guard  is  especially  interested  in 
receiving  applications  from  minorities 
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and  women.  The  Council  normally 
meets  twice  each  year  at  a  location 
selected  by  the  Coast  Guard.  When 
attending  meetings  of  the  Council, 
members  are  provided  travel  expenses 
and  per  diem. 

date:  Requests  for  application  forms 
should  be  received  no  later  than 
September  30, 1988. 

ADDRESS:  Requests  for  application 
forms  should  be  sent  to  Commandant 
(G-NAB/43),  U.S.  Coast  Guard 
Headquarters,  Washington,  DC  20593- 
0001;  telephone:  (202)  267-0997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  W.S.  Griswold,  Executive 
Director,  National  Boating  Safety 
Advisory  Council  (G-NAB),  Room  4302, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001;  (202)  267-1077. 

Dated:  August  11, 1988. 

Robert  T.  Nelson, 

Rear  Admiral  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 

|FR  Doc.  88-18777  Filed  8-17-88;  8:45  am) 
BILLING  COOE  4910-14-M 


[CGD  88-061] 

Rules  of  the  Road  Advisory  Council; 
Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given  of 
a  meeting  of  the  Rules  of  the  Road 
Advisory  council  (RORAC).  A  meeting 
of  the  Rules  of  the  road  Advisory 
Council  will  be  held  Tuesday  thru 
Thursday,  October  18-20, 1988.  The 
meeting  will  be  held  at  the  Holiday  Inn / 
Crowne  Plaza  Hotel,  250  N.  Main  Street, 
Memphis,  Tennessee,  and  is  scheduled 
to  begin  8:30  a.m.  and  end  at  4:30  p.m. 
each  day.  The  agenda  for  the  meeting 
includes  the  following  items. 

1.  Working  Group  meetings  on 
Tuesday,  October  18th,  to  discuss  issues 
dealing  with  Lights  and  Shapes, 
COLREGS,  Pilot  Rules,  use  of  a  light  to 
identify  Coast  Guard  Auxiliary  vessels 
operating  under  Coast  Guard  orders, 
and  RORAC  Publicity. 

2.  On  Wednesday,  October  19th,  the 
major  issue  being  considered  by  the 
Council  will  be  the  Vertical  Sector 
Lighting  Requirements  for  Unmanned 
Barges  operating  on  COLREG  waters. 

3.  Matters  related  to  the  International 
Regulations  for  Preventing  Collisions  at 


Sea,  1972  (72  COLREGS)  recently 
considered  by  the  International 
Maritime  Organization’s  (IMO) 

Assembly  of  November  1987. 

(a)  Review  of  proposed  COLREGS 
amendments  and  their  applicability  to 
the  Inland  Navigation  Rules. 

(b)  Matters  to  be  considered  at  IMO's 
35th  session  of  the  Subcommittee  on 
Safety  of  Navigation  (SUBNAV)  in 
February  1989. 

4.  Brief  update  on  Coast  Guard  Status 
Reports  and  Information  Items. 

5.  Proposals  by  U.S.  Navy  to  amend 
the  Navigation  Rules  and  Annexes  by 
providing  the  Council  with  the  results  of 
recent  restricted  in  ability  to  maneuver 
light  tests. 

6.  Any  matters  properly  brought 
before  the  Council. 

The  Council  is  interested  in  hearing 
the  advitie  for  individual  attendees  and 
interested  parties  concerning  the 
Vertical  Sector  Lighting  Requirements 
for  Unmanned  Barges.  Persons 
interested  in  addressing  the  Council  on 
this  issue,  particularly  persons  with 
expertise  and  experience  with  the 
navigational  lighting  systems  used  on 
unmanned  barges,  battery  power 
sources,  barge  lighting  appliances, 
towing  vesel  operations,  pilotage,  and 
operation  of  commercial  and 
recreational  vessels,  should  contact  the 
Executive  Secretary  prior  to  September 
30, 1988.  The  technology  available  to 
meet  the  vertical  sector  light 
requirements  of  Annex  I  to  the 
Navigation  Rules  and  problems 
associated  with  meeting  the 
requirements  will  be  considered  by  the 
Council. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Secretary  no  later  than  the  day  before 
the  meeting.  Any  members  of  the  public 
may  present  a  written  statement  to  the 
Council  at  any  time. 

Additional  information  may  be 
obtained  from  Mr.  Peter  Palmer, 
Executive  Secretary,  Rules  of  the  Road 
Advisory  Council,  U.S.  Coast  Guard  (G- 
NSR-3),  Washington,  DC  20593-0001, 
Telephone  (202)  267-0362. 

Dated:  August  11, 1988. 

R.  T.  Nelson, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 

(FR  Doc.  88-18778  Filed  8-17-88;  8:45  am] 
BILLING  CODE  4910-14-M 


FEDERAL  AVIATION 
ADMINISTRATION 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Review;  Santa  Barbara 
Municipal  Airport,  Santa  Barbara,  CA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Santa 
Barbara,  California  for  the  Santa 
Barbara  Municipal  Airport  under  the 
provisions  of  the  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  are  in  compliance  with 
applicable  requirements. 

EFFECTIVE  date:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  17, 

1988.  The  public  comment  period  ended 
July  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  W.  Hyatt,  Environmental 
Protection  Specialist,  AWP-611.2, 

Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007, 
World  Way  Postal  Center,  Los  Angeles, 
California  90009,  (213)  297-1534. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  sumitted 
for  Santa  Barbara  Municipal  Airport 
Santa  Barbara,  California  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 
August  17, 1988.  "The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Santa  Barbara 
Municipal  Airport  under  Part  150,  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on,  or  before 
February  13, 1987."  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  Title  1  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
“the  Act”),  an  airport  operator  may 
submit  to  the  FAA,  noise  exposure 
maps,  which  meet  applicable  regulations 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aricraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
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in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations,  Part  150,  promulgated 
pursuant  to  Title  1  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  reduction  of  existing 
noncompatible  uses,  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Santa  Barbara  submitted 
to  the  FAA  on  December  15, 1986,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  Santa  Barbara  Municipal  Airport, 
FAR  Part  150  Noise  Compatibility  Study, 
executed  Project  No.  3-06-0235-02  on 
February  12, 1985.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Santa  Barbara.  The  specific  maps  under 
consideration  are  DWG.  SBA-3,  DWG. 
SB-5,  SWG.  SBA-10,  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Santa  Barbara  Municipal 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  August  17, 
1988.  FAA’8  determination  on  the  airport 
operator’s  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant’s  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program,  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  coverd  by  the 
provisions  of  section  107  of  the  Act. 


These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 

The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Santa 
Barbara  Municipal  Airport,  also 
effective  on  August  17, 1988.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  February  13, 
1989. 

The  FAA’s  detailed  evaluation  will  be 
conducted.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of  additional 
noncompatible  land  uses. 

Interested  person  are  invited  to 
comment  on  the  proposed  program  with 
specific  references  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps  and  the  FAA’s 
evaluation  of  the  maps  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW.,  Room  617, 
Washington,  DC  20591 
Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  15000  S.  Aviation  Blvd., 
Room  6E25,  Hawthorne,  California 
90261 

Ms.  Karen  Ramsdell,  Deputy  Airport 
Director,  Santa  Barbara  Municipal 
Airport,  610  Firestone  Road,  Goleta, 
California  93117 

“Questions  may  be  directed  to  the 
individual  named  above  under  the 


heading,  FOR  FURTHER 
INFORMATION  CONTACT.” 

Issued  in  Hawthorne.  California,  on  August 
11, 1988. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  FAA,  Western- 
Pacific  Region. 

[FR  Doc.  88-18742  Filed  8-17-88;  8:45  am) 

BILLING  CODE  4910-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Huntington  &  Wabash  Counties,  IN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed 
reconstruction  and  realignment  of  US  24 
between  SR  13  and  SR  37,  which  may 
include  a  major  bridge  structure  acioss 
the  Wabash  River,  in  Huntington  and 
Wabash  Counties. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  E.  Threlkeld,  District 
Engineer,  Federal  Highway 
Administration,  Federal  Office  Building, 
575  North  Pennsylvania  Street,  Room 
254,  Indianapolis,  Indiana,  46204, 
Telephone  317/269-7479. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Indiana 
Department  of  Highways,  will  prepare 
an  environmental  impact  statement 
(EIS)  on  the  proposed  reconstruction 
and  realignment  of  US  24  between  SR  13 
and  SR  37  for  a  distance  of 
approximately  15  miles.  The  proposed 
typical  highway  section  will  be  2-24' 
pavements  with  a  60'  median  within  a 
minimum  300'  right-of-way.  The  facility 
will  be  built  with  a  partial  access 
control. 

The  following  alternatives  are  being 
considered:  (1)  Do  Nothing;  (2)  Alternate 
#1  with  slight  variations  this  alignment 
follows  the  existing  US  24  route;  (3) 
Alternate  #2  is  an  alignment  north  of 
and  including  sections  of  existing  US  24; 
(4)  Alternate  #3  an  alternate  containing 
roadway  sections  north  and  south  of  the 
Wabash  River  which  includes  a  new 
major  bridge  structure  across  the 
Wabash  River;  (5)  Alternate  #4  an 
alignment  basically  south  of  the 
Wabash  River.  This  alignment  also 
includes  a  new  bridge  structure  across 
the  Wabash  River. 

Improvement  to  this  section  of  US  24 
is  considered  necessary  to  efficiently 
accommodate  the  traffic  demand  for 
existing  and  projected  levels  along  this 
corridor. 
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The  project  will  be  coordinated  with 
various  federal,  state  and  local  agencies 
to  obtain  and  incorporate  their  input 
into  the  draft  environmental  impact 
statement. 

No  formal  scoping  meeting  is 
currently  planned  for  this  project.  An 
opportunity  for  a  public  hearing  will  be 
advertised.  Public  notice  will  be  given  of 
the  time  and  place  of  the  public  hearing. 
The  approved  draft  environmental 
impact  statement  will  be  available  for 
public  and  agency  review  and  comment. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Agencies, 
organizations  and  individuals  interested 
in  submitting  comments  and/or 
questions  should  direct  them  to  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

James  E.  Threlkeld, 

District  Engineer. 

IFR  Doc.  88-18687  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4910-22-M 


Environmental  Impact  Statement; 
Lackawanna  County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lackawanna  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philibert  A.  Ouellet,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086, 
Harrisburg,  Pennsylvania  17108-1086, 
Telephone:  (717)  782-3461,  or 
Charles  M.  Mattei,  P.E.,  District 
Engineer,  Pennsylvania  Department  of 
Transportation,  P.O.  Box  111, 
Scranton,  PA  18501,  Telephone:  (717) 
963-4010. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  is  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  provide  a  new 
transportation  facility  on  the  easterly 
side  of  the  Lackawanna  Valley  in  order 
to  promote  the  residential,  commercial 
and  industrial  development  of  this  area 


and  relieve  traffic  congestion  on  local 
roadway  network.  This  proposed  action 
has  been  designated  as  S.R.  3027, 

Section  AOO,  Lackawanna  Valley 
Industrial  Highway.  The  proposed 
highway  will  traverse  the  easterly  side 
of  the  Lackawanna  River  Valley  with  its 
southern  terminus  being  Interstate  81 
and  the  northern  terminus,  U.S.  Route  6 
in  Carbondale  Township.  The  proposed 
highway  will  be  approximately  16  miles 
in  length. 

The  proposed  project  has  been  under 
consideration  for  many  years  and  a 
variety  of  alignments  have  been  studied. 
A  Draft  Environmental  Impact 
Statement  was  submitted  to  the  Council 
on  Environmental  Quality  on  February 
16, 1977.  The  project  was  then  placed  on 
hold,  due  to  funding  constraints.  Since 
the  original  studies  are  over  ten  years 
old,  a  new  Environmental  Impact 
Statement  and  Technical  Basis  Reports 
will  be  prepared. 

Four  build  alternatives  and  a  no-build 
alternative  will  be  considered  in  the 
proposed  EIS. 

All  of  the  current  alternatives  will 
begin  at  one  of  the  following  interstate 
interchanges: 

1. 181 —  Exit  56  Main  Avenue 

2. 181 —  Exit  55  Blakely  Street 

3. 1380 — Exit  1  Tigue  Street 

4. 181/380  Interchange 

All  the  alternatives  will  terminate  at 
T.R.  6  at  White's  Crossing  in  Carbondale 
Township. 

The  alternatives  will  be  studied  in 
detail  in  the  area  of  preliminary 
engineering,  land  use,  displacement  and 
relocation  of  businesses  and  residences, 
community  cohesion,  economy, 
employment  and  population,  farmland 
evaluation,  visual  resources,  water 
quality  and  aquatic  biota,  flood  plains 
and  flood  hazard,  soils  and  erosion 
analysis,  ground  water  and  hydro 
geology,  vegetation  and  wildlife, 
endangered  species,  wetlands,  energy 
consumption,  mineral  resources,  air 
quality,  noise,  municipal  industrial  and 
hazardous  waste  facilities,  historic 
resources,  archaeological  resources,  and 
construction  impacts. 

Letters  describing  the  proposed 
action,  the  scope  of  the  studies,  and 
soliciting  comments  will  be  sent  to  the 
appropriate  federal,  state  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  express  interest  in  the 
proposal.  Public  meetings  will  be  held  in 
the  area.  Public  notices  of  the  time  and 
place  of  these  meetings  and  any 
required  public  hearings  will  be 
provided.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 


Public  involvement  and  inter-agency 
coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments,  suggestions 
and  questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
FWHA  or  PennDOT  at  the  address 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372, 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
Program). 

George  L.  Hannon, 

Assistant  Division  Administrator.  Federal 
High  way  Administration. 

[FR  Doc.  88-18688  Filed  8-17-88;  8:45  am] 
BILUNG  CODE  4910-22-M 


Environmental  Impact  Statement;  SL 
Lucie  County,  FL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Rescind  notice  of  intent. 

SUMAMRY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  in  St.  Lucie  County,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  V.  Robertson,  District  Engineer, 
Federal  Highway  Administration,  227 
North  Bronogh  Street,  Room  2015, 
Tallahassee,  Florida  32201,  Telephone: 
(904)  681-7236. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepared  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
highway  project  to  improve  Port  St. 

Lucie  Boulevard  in  St.  Lucie  County, 
Florida,  was  issued  on  May  28, 1986  and 
published  in  the  June  4, 1986  Federal 
Register.  The  FHWA,  in  cooperation 
with  the  Florida  Department  of 
Transportation,  has  since  determined 
that  preparation  of  an  EIS  is  not 
necessary  for  this  proposed  highway 
project  and  hereby  rescinds  the  previous 
Notice  of  Intent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovemment  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on  August  9, 1988. 

R.  V.  Robertson, 

District  Engineer,  Tallahassee,  Florida. 
[FR  Doc.  88-18722  Filed  8-17-88;  8:45  am] 

BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EX88-1;  Notice  2] 

General  Motors  Corp.;  Petition  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standards  Nos. 
108  and  111 

This  notice  grants  the  petition  by 
General  Motors  Corporation  of  Warren, 
Michigan,  for  a  temporary  exemption 
from  several  requirements  of  Motor 
Vehicle  Safety  Standards  Nos.  108 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  and  111 
Rearview  Mirrors.  The  basis  of  the 
petition  was  that  requiring  compliance 
would  prevent  it  from  selling  a  motor 
vehicle  whose  overall  level  of  safety  is 
equivalent  to  or  exceeds  the  overall 
level  of  safety  of  nonexempted  motor 
vehicles  (15  U.S.C.  1410(a)(1)(D), 
implemented  by  49  CFR  555.5  and 
555.6(d)). 

Notice  of  receipt  of  the  petition  was 
published  on  April  12, 1988,  and  an 
opportunity  afforded  for  comment.  (53 
FR  12093). 

GM  wishes  to  institute  a  factory 
delivery  program  for  two  of  its 
passenger  cars,  similar  to  programs 
established  by  European  manufacturers 
where  Americans  purchase  vehicles  in 
Europe  meeting  the  Federal  motor 
vehicle  safety  standards,  drive  them 
there  on  holiday,  and  then  return  to  the 
U.S.  with  their  vehicles.  The  purchasers 
of  the  vehicles  for  which  exemptions  are 
sought  would  be  “European  citizens  who 
are  either  visiting  or  temporarily 
assigned  to  work  in  the  U.S.,’’  who 
would  drive  them  in  the  U.S.,  and  export 
them  to  their  home  countries.  GM  notes 
that  these  vehicles  would  have  to  be 
built  to  European  safety  specifications, 
and  that  this  necessitates  a 
noncompliance  with  two  Federal  motor 
vehicle  safety  standards  which,  absent 
an  exemption,  precludes  sale  and  use  of 
the  cars  in  the  United  States. 

The  petitioner  seeks  a  2-year 
exemption  to  cover,  as  limited  by  15 
U.S.C.  1410,  not  more  than  2500  vehicles 
each  year.  These  vehicles  are  1988-90 
Cadillac  Eldorado  and  Seville  passenger 
cars.  The  vehicles  would  comply  with 
all  Federal  motor  vehicle  safety 
standards  with  the  exception  of  portions 
of  the  standards  on  lighting  and 
rearview  mirrors.  Specifically,  the 


headlamps  will  meet  European  (ECE 
R20)  photometries  rather  than  those  of 
Standard  No.  108,  the  side  marker  lamps 
and  reflectors  will  be  eliminated,  and 
the  turn  signals  and  stop  lamps  will 
meet  the  photometries  of  ECE  R7  and  R6 
respectively.  The  outside  driver’s  side 
rearview  mirror  will  be  convex,  and  the 
passenger  side  convex  mirror  will  not 
have  the  words  “Objects  in  mirror  are 
closer  than  they  appear"  etched  on 
them. 

GM  argued  that  the  noncomplying 
vehicles  will  nevertheless  have  an 
equivalent  overall  level  of  safety.  The 
vehicles  will  be  equipped  with  lamps 
not  required  by  Standard  No.  108,  such 
as  rear  fog  lamps  and  "side  repeater 
(turn  signal)  lamps,”  which  “will  serve 
to  improve  the  conspicuity  of  the 
vehicle,  and  in  the  aggregate  should 
compensate  for  the  photometric 
variances.”  It  noted  that  the  center 
highmounted  stop  lamp  will  be  supplied 
and  wired  for  use  while  the  vehicles  are 
in  the  U.S.  Vehicles  intended  for  use  in 
Norway  and  Sweden  will  be  equipped 
with  daytime  running  lamps,  while  those 
sold  to  residents  of  Finland  and  Sweden 
will  have  a  fluidic  headlamp  cleaning 
system.  With  respect  to  headlamp 
photometries,  GM  stated  that  safety 
evaluation  of  U.S.  and  European 
specifications  tends  to  be  subjective, 
that  each  has  trade  offs,  and  that  a 
number  of  countries  “including  Sweden, 
Switzerland,  Canada,  Japan,  and  the 
Persian  Gulf  States  permit  headlamps 
with  either  European  or  U.S.  beam 
patterns.”  It  discussed  beam  pattern 
differences.  On  the  upper  beam, 
minimum  values  for  test  points  at  9  and 
12  degrees  left  and  right  of  HV  will  not 
be  met  but  since  “the  primary  purpose  of 
the  high  beam  is  to  provide  illumination 
‘down  the  road’,  we  do  not  believe  that 
providing  illumination  below  the 
minimum  value  at  these  wide  test  points 
poses  a  safety  concern.”  As  for  the 
lower  beam,  the  lamp  provides  only  80% 
of  the  minimum  value  at  test  point  2  D 
15  R,  and  67%  at  1%  D  2R.  But  since  the 
drivers  of  the  cars  "will  be  Europeans 
who  are  accustomed  to  the  forward 
illumination  characteristics  of  these 
vehicles”  the  noncompliant  lighting 
"should  provide  ‘equivalent  safety’  for 
these  drivers  compared  to  vehicles  with 
headlights  complying  with  FMVSS 108 
photometries.” 

As  for  the  noncompliances  with 
Standard  No.  Ill,  GM  argued  that  right 
hand  mirrors  without  legends  are  used 
throughout  Europe.  Further,  many 
European  vehicles  also  use  convex 
mirrors  on  the  driver’s  side.  In  sum, 
“since  Europeans  are  more  accustomed 
to  convex  mirrors  than  U.S.  drivers, 
there  is  not  safety  value  added  by 


providing  flat  mirrors  on  the  driver’s 
side  or  the  passenger  side  etched 
explanation  to  the  users  of  the  subject 
vehicles.” 

In  addition  to  the  supplemental 
lighting  equipment  heretofore  described, 
the  vehicles  will  be  equipped  with 
safety  equipment  not  required  under 
U.S.  standards.  This  includes  "vehicle 
sensitive  and  webbing  sensitive  seatbelt 
retractors,”  ECE  requirements  for  more 
rounded  surfaces  on  the  inside  and 
exterior  of  the  vehicle,  ECE 
requirements  for  antiskid  braking 
systems,  and  three  point  seat  belts  at 
rear  outboard  seating  positions. 

GM  argued  that  an  exemption  will  be 
in  the  public  interest  in  “improving  the 
severe  trade  deficit  currently  being 
suffered  by  the  U.S.,"  albeit  in  a  small 
way.  Further,  the  potential  exists  “for 
this  type  of  export  activity  to  expand  in 
the  future  to  include  additional  car 
models,  and  perhaps  make  a  more 
significant  contribution  to  reducing  the 
deficit,  provided  regulatory  constraints 
do  not  preclude  such  activity.” 

Four  comments  were  received  on  the 
petition,  each  supporting  the  granting  of 
an  exemption.  In  the  opinion  of  Volvo 
Cars  of  North  America,  a  grant  would 
help  to  promote  international  trade  and 
the  harmonization  of  international 
regulations.  Volvo  believes  that  the 
exempted  vehicles  could  constitute  a 
test  fleet  to  “facilitate  a  study  of  the 
safety  effectiveness  of  these  devices.”  It 
is  especially  anxious  that  the  agency 
study  side  turn  signal  repeaters  and 
convex  drivers’s  side  mirrors,  which, 
respectively  it  argues,  enhance  the 
conspicuity  of  the  vehicle  and  eliminate 
blind  spots.  Volkswagen  of  America 
also  suggests  corresponding 
amendments  to  the  Federal  safety 
standards,  supporting  convex  mirrors 
and  arguing  that  differences  between 
European  and  U.S.  photometries  are 
inconsequential  with  respect  to  motor 
vehicle  safety.  Mercedes-Benz  of  North 
America  argues  that  the  ECE  regulations 
are  "at  least"  equivalent  in  their  overall 
level  of  safety,  and  that  any 
“  ‘perceived’  but  technically 
unsubstantiated  reduction  in  safety  is 
offset  by  improvements  to  overall  safety 
by  added  features  included  on  ECE 
version  lighting  and  mirror  systems.” 
Specifically,  it  submits  that  the  tradeoffs 
involved  result  in  equivalent  road 
illumination;  the  ECE  systems  produce 
less  glare  whereas  the  U.S.  systems  may 
provide  better  illumination  of  overhead 
non-lit  road  signs.  It  cites  the  experience 
of  Canada  which  allows  both  U.S.  and 
ECE  headlamp  systems  to  no  apparent 
safety  detriment.  The  amber  rear  turn 
signal  lamps  which  would  be  provided 
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and  "by  NHTSA’s  own  studies  *  *  * 
have  been  found  to  provide  a  14  to  15% 
reduction  of  rear-end  collisions”  in 
comparison  with  red  ones  “should  offset 
any  potential  losses  in  rear-end  accident 
avoidance  due  to  a  missing  center 
highmounted  stop  lamp.”  As  for  the 
mirrors,  Mercedes-Benz  submits  that 
those  required  by  the  ECE  have  an 
added  safety  feature  in  that  they  “fold- 
away”  rearward  and  forward.  The 
Motor  Vehicle  Manufacturers 
Association  urged  the  Administrator  to 
“consider  actions  that  would  allow 
American  manufacturers  to  take 
advantage  of  important  opportunities  to 
increase  export  sales".  It  pointed  out 
that  many  European  countries  allow  the 
purchase  of  vehicles  meeting  U.S.  safety 
and  emission  standards,  but  not  meeting 
local  ones  for  “temporary  use”  in  those 
countries  before  shipment  to  the  United 
States. 

The  agency  has  carefully  considered 
the  petition  and  the  views  of  the 
commenters.  In  its  years  in  interpreting 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act,  the  agency  has  been 
cognizant  of  its  anomalies  and 
inconsistencies.  For  example,  the  Act 
appears  to  forbid  without  exception  the 
importation  of  vehicles  that  do  not 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  except  under 
such  terms  and  conditions  as  may  be 
deemed  necessary  to  ensure  that  they 
are  brought  into  compliance  with  such 
standards.  Yet  the  regulations  governing 
the  importation  of  vehicles  (19  CFR 
12.80)  recognize  the  existence  of 
international  treaties  to  which  the 
United  States  is  a  party  that  allow  entry 
without  the  legal  necessity  to  conform  of 
vehicles  owned  by  certain  specified 
classes  of  foreigners.  Further,  the  terms 
of  the  Act  are  such  that  these  same 
classes  of  importers  cannot  purchase  a 
new  American-made  car  in  the  United 
States  unless  that  car  meets  all  Federal 
safety  standards.  A  vehicle  that  does  so 
may  not  conform  with  the  standards  of 
the  purchaser’s  country,  requiring  its 
purchaser  either  to  sell  the  car  before 
returning  to  the  home  country,  or  to  pay 
for  modifications  before  the  vehicle  is 
acceptable  there.  In  the  21  years  since 
the  Act  became  law,  not  only  have 
many  countries  adopted  vehicle  safety 
standards,  but  an  international 
movement  has  grown  to  harmonize 
those  standards  to  the  extent  compatible 
with  local  safety  concerns.  Thus  today 
some  of  the  differences  that  exist  in 
standards  could  be  viewed  as 
differences  more  in  degree  than  in  kind. 

In  the  instant  situation,  the  vehicles 
are  intended  for  purchase  and  use  by 


persons  whose  countries  require  image- 
reducing  mirrors  and  headlamps  with 
different  beam  patterns,  These  drivers 
are  already  acclimated  to  the  different 
motoring  habits  that  use  of  these 
devices  may  entail,  and  their  accident- 
avoidance  potential  should  not  be 
compromised.  Nor  do  they  appear  to 
create  safety  problems  for  other 
motorists  or  pedestrians.  Although  the 
safety  benefits  of  side  marker  lamps  and 
reflectors  will  not  be  realized,  there  are 
other  aspects  of  motor  vehicle 
conspicuity  not  covered  by  Standard  No. 
108  which  will  be  benefitted.  Side  turn 
signal  lamps,  daytime  runing  lamps, 
headlamp  cleaning  systems,  and  red 
rear  fog  lamps  have  no  mandatory  U.S. 
counterparts  but  will  be  fitted  on 
exempted  vehicles.  In  addition,  the 
vehicles  will  have  other  safety  related 
devices  not  required  by  the  Federal 
safety  standards,  such  as  rear  seat 
upper  torso  restraints  and  antilock 
brake  systems. 

In  the  absence  of  a  grant,  the 
petitioner  will  be  unable  under  the  Act 
to  sell  its  vehicles  to  their  intended 
purchasers  for  temporary  use  in  the 
United  States.  In  consideration  of  the 
foregoing,  it  is  hereby  found  that 
petitioner  is  otherwise  unable  to  sell  a 
motor  vehicle  whose  overall  level  of 
safety  equals  or  exceeds  that  of 
nonexempted  motor  vehicles,  in  the 
absence  of  a  grant,  and  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  the  Act.  Accordingly, 
General  Motors  Corporation  is  hereby 
granted  NHTSA  Exemption  88-1.  This 
exemption  applies  to  no  more  than  2500 
Cadillac  Seville  and  Eldorado  passenger 
cars  manufactured  between  August  1, 
1988  and  August  1, 1989,  and  to  no  more 
than  2500  such  vehicles  manufactured 
between  August  1, 1989,  and  August  1, 
1990.  Exemption  88-1  excuses  such 
vehicles  from  compliance  with  the 
requirements  of  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108  Lamps, 
Reflective  Devices,  and  Associated 
Equipment,  that  they  be  equipped  with 
front  and  rear  side  marker  lamps  and 
reflectors,  and  that  their  headlamps, 
stop  lamps,  and  turn  signal  lamps  meet 
the  photometric  requirements  of  the 
standard.  It  also  excuses  such  vehicles 
from  compliance  with  paragraphs  S5.2.1 
and  S5.4.2  of  49  CFR  571.111  Motor 
Vehicle  Safety  Standard  No,  111, 
Rearview  Mirrors. 

The  agency  wishes  to  note  that  while 
it  is  granting  this  petition  it  does  not 
necessarily  agree  with  each  argument 
presented  by  the  commenters.  Thus  this 
notice  should  not  be  interpreted  as 


agreement  with  comments  that 
European  and  U.S.  photometries 
requirements  are  equivalent  in  terms  of 
safety,  that  yellow  turn  signals  are 
superior  to  red  turn  signals  (contrary  to 
the  impression  of  Mercedes-Benz,  that 
issue  is  still  under  review),  etc.  Rather, 
the  agency’s  decision  is  based  upon  a 
finding  that  for  the  reasons  given  above 
in  toto,  the  exempted  vehicles  provide, 
and  will  be  used  in  a  manner  that 
provides,  an  equivalent  overall  level  of 
safety. 

(15  U.S.C.  1410;  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on  August  12, 1988. 

Diane  K.  Steed, 

Administrator. 

(FR  Doc.  88-18725  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4910-59-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  to  Department  Circular;  Public 
Debt  Series  No.  21-88] 

Treasury  Notes;  Series  C-1998 

Washington,  August  11, 1988. 

The  Secretary  announced  on  August 
10, 1988,  that  the  interest  rate  on  the 
notes  designated  Series  C-1998, 
described  in  Department  Circular — 
Public  Debt  Series — No.  21-88  dated 
August  4, 1988,  will  be  9  Vi  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9  Vi  percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  88-18770  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4810-40-M 


[Supplement  to  Department  Circular;  Public 
Debt  Series  No.  20-88] 

Treasury  Notes;  Series  T-1991 

Washington,  August  10, 1988. 

The  Secretary  announced  on  August  9, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  T-1991,  described  in 
Department  Circular — Public  Debt 
Series — No.  20-88  dated  August  4, 1988, 
will  be  8%  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  8%  percent 
per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  88-18771  Filed  8-17-88;  8:45  am) 
BILLING  CODE  4610-40-M 
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VETERANS  ADMINISTRATION 

Voluntary  Service  National  Advisory 
Committee;  Availability  of  Annual 
Report 

Under  section  10(d)  of  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  VAVS  National  Advisory 
Committee  for  1987  has  been  issued. 

The  report  summarizes  activities  of 
the  Annual  Meeting  which  was  held  in 
Clearwater,  FL,  October  23-25, 1987.  It  is 
available  for  public  inspection  at  two 
locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  DC  20540 
and 

Veterans  Administration,  Voluntary 
Service  (135),  Room  601,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420 
Dated:  August  10, 1988. 

By  the  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

(FR  Doc.  88-18689  Filed  8-17-88;  8:45  am] 
BILLING  CODE  8320-01-M 


Administrator’s  Educational 
Assistance  Advisory  Committee; 
Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the 
Administrator’s  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  1792,  will  be  held  in  the  Director’s 
Office  Conference  Room,  on  the  fourth 
floor  of  the  Veterans  Administration 
Regional  Office,  Federal  Building,  1520 
Market  St.,  St.  Louis,  Missouri  63103, 
Thursday,  September  15, 1988.  The 
session  will  begin  at  8  a.m.  The  purpose 
of  the  meeting  will  be  to  review  the 
Montgomery  GI  Bill  central  processing 
operations  and  the  Optical  Disk 
Prototype  Project. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Mary  F.  Leyland,  Executive  Secretary, 
Administrator’s  Educational  Assistance 
Advisory  Committee  (phone  202-233- 
2152)  prior  to  September  8, 1988. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  3  p.m,  on  September  15, 
1988. 

Dated:  August  9, 1988. 


By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  88-18690  Filed  8-17-88;  8:45  am] 
BILLING  CODE  8320-01-M 


Career  Development  Committee; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Career  Development 
Committee,  authorized  by  38  U.S.C. 

4101,  will  be  held  in  the  Lurline  Room  of 
the  Fisherman’s  Wharf  Holiday  Inn, 

1300  Columbus  Avenue,  San  Francisco, 
California,  October  5  through  7, 1988, 
starting  at  8  a.m.  October  5.  The  meeting 
will  be  for  the  purpose  of  scientific 
review  of  applications  for  appointment 
to  the  Career  Development  Program  in 
the  Veterans  Administration.  The 
committee  advises  the  Director,  Medical 
Research  Service  on  selection  and 
appointment  of  Associate  Investigators, 
Research  Associates,  Clincical 
Investigators,  Medical  Investigators,  and 
Senior  Medical  Investigators. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  8  a.m.  to  8:45  a.m.  to  October  5, 

1988,  to  discuss  the  general  status  of  the 
program.  Because  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Mr.  David  D. 
Thomas,  Executive  Secretary  of  the 
Career  Development  Committee  (151J), 
Veterans  Administration  Central  Office, 
Washington,  DC  20420  (202-233-2317) 
prior  to  September  28, 1988.  The  meeting 
will  be  closed  from  8:45  a.m.  to  5  p.m.  on 
October  5,  8  a.m.  to  5  p.m.  to  October  6, 

8  a.m.  to  3  p.m.  on  October  7,  for 
consideration  of  individual  applications 
for  positions  in  the  Career  Development 
Program.  This  necessarily  requires 
examination  of  personnel  Hies  and 
discussion  and  evaluation  of  the 
qualifications,  competence,  and 
potential  of  the  candidates,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  closure  of  this 
portion  of  the  meeting  is  permitted  by 
section  10(d)  of  Pub.  L.  92-463  as 
amended,  in  accordance  with  subsection 
(c)  (6),  5  U.S.C.  552b. 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  from  David  D.  Thomas,  Chief, 
Career  Development  Program,  Medical 
Research  Service  (151 J),  Veterans 
Administration,  Washington,  DC  20420 
(phone  202-233-2317). 

Dated:  August  4, 1988. 


By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

(FR  Doc.  88-18691  Filed  8-17-88;  8:45  am] 

BILLING  CODE  8320-01-M 


Geriatrics  and  Gerontology  Advisory 
Committee;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  in  the 
Administrator’s  Conference  Room  on 
the  10th  floor  of  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
on  September  9-10, 1988.  The  purpose  of 
the  Geriatrics  and  Gerontology 
Advisory  Committee  is  to  advise  the 
Administrator  and  the  Chief  Medical 
Director  relative  to  the  care  and 
treatment  of  the  aging  veterans,  and  to 
evaluate  the  Geriatric  Research, 
Education  and  Clinical  Centers 
established  by  the  Department  of 
Medicine  and  Surgery. 

The  meeting  will  convene  at  8:30  a.m. 
on  September  9  and  adjourn  at  4:30  p.m. 
On  September  10,  the  meeting  will 
convene  at  8:30  a.m.  and  adjourn  at 
11:00  a.m.  This  will  be  a  working  session 
to  discuss  future  evaluation  and  to 
develop  stategies  to  assure  that  the  field 
of  geriatrics,  both  treatment  and 
education,  are  placed  in  the  mainstream 
of  all  VA  medical  activities. 

The  meeting  is  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Because  the  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Jacqueline  Holmes,  Program 
Assistant,  Office  of  Assistant  Chief 
Medical  Director  for  Geriatrics  and 
Extended  Care,  Veterans 
Administration  Central  Office  (phone 
202/233-3781)  prior  to  September  2, 

1988. 

Dated:  August  4, 1988. 

By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  88-18692  Filed  8-17-88:  8:45  am] 
BILUNG  CODE  8320-01-M 


Veterans’  Advisory  Committee  on 
Rehabilitation;  Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Veterans’ 
Advisory  Committee  on  Rehabilitation, 
authorized  by  38  U.S.C.  1521,  will  be 
held  in  Room  1010  of  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW.,  Washington,  DC 


L 
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20420,  September  20,  21  and  22, 1988. 

The  sessions  will  begin  at  9  a.m.  The 
committee  will  be  discussing  case 
management  services  in  the  Veterans 
Administration.  The  committee 
encourages  members  of  the 
rehabilitation  community  and  others  to 
comment  orally  or  in  writing  on  the 
provision  of  case  management  services. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  will  be  necessary  for 


those  wishing  to  attend  to  contact  Mr. 
Jeffrey  Goetz,  Chief,  Policy  and  Program 
Development,  Vocational  Rehabilitation 
and  Counseling  (phone  202-233-5449} 
prior  to  September  10, 1988. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Written 
statements  should  be  sent  to  Mr.  Ronald 
Drach,  Chairman,  Veterans’  Advisory 
Committee  on  Rehabilitation,  c/o 


Disabled  American  Veterans,  807  Maine 
Avenue,  SW.,  Washington,  DC  20024. 
Oral  statements  will  be  heard  at  2  p.m. 
on  September  20, 1988  and  at  9:30  a.m. 
on  September  21, 1988. 

Dated:  August  11, 1988. 

By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

(FR  Doc.  88-18893  Filed  8-17-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

TIME  AND  DATE:  9:30  a.m.  October,  17, 
1988. 

PLACE:  The  Willard  Intercontinental, 

1401  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004, 

STATUS:  Closed,  pursuant  to  5  U.S.C.  552 
(b)  (c)  (1)  22  CFR  1302.4  (c)  and  (h)  of  the 
Board's  rules  (42  FR  9388,  March  12, 
1977). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 

CONTACT  PERSON  AND  ADDITIONAL 
information:  Bruce  D.  Porter,  Executive 
Director,  Board  for  International 
Broadcasting,  Suite  400, 1201 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036. 

Mark  G.  Pomar, 

Deputy  Executive  Director. 

(FR  Doc.  88-18820  Filed  8-16-88;  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 

These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments;  Department  of  Energy  et 
al. 

Correction 

In  notice  document  88-18018  beginning 
on  page  30084  in  the  issue  of 
Wednesday,  August  10, 1988,  make  the 
following  correction: 

On  page  30084,  in  the  third  column, 
the  first  "Docket  Number.  88-309" 
should  read  "Docket  Number.  88-039". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  80736-8136] 

Summer  Flounder  Fishery 

Correction 

In  the  issue  of  Friday,  August  5, 1988, 
on  page  29549  beginning  in  the  first 
column,  a  correction  to  FR  Doc.  88-16360 
appeared.  It  was  inaccurate  and  should 
have  appeared  as  follows: 

On  page  27540,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
“Filed  7-20-88;  8:45  am”  should  read 
"Filed  7-18-88;  12:07  pm". 

BILLING  CODE  1505-01-0 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Hungarian  People’s  Republic 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

Correction 

In  notice  document  88-16465  beginning 
on  page  27556  in  the  issue  of  Thursday, 
July  21, 1988,  make  the  following 
correction: 

On  page  27559,  in  the  third  column,  in 
paragraph  B.,  in  the  introductory  text,  in 
the  second  line,  "not"  should  read 
“now”. 

BILLING  CODE  1505-01-0 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Docket  No.  R-0620] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks 

Correction 

In  rule  document  88-11267  beginning 
on  page  19372  in  the  issue  of  Friday, 
May  27, 1988,  make  the  following 
correction: 


Correction 

In  notice  document  88-17904 
appearing  on  page  29932  in  the  issue  of 
August  9, 1988,  make  the  following 
correction: 

In  the  third  column,  in  the  table,  under 
“Category",  the  first  entry  should  read 
“433". 


PART  229— [CORRECTED] 

Appendix  A— [Corrected] 

On  page  19447,  in  the  third  column,  in 
Appendix  A,  under  Federal  Reserve 
Offices,  in  the  first  column  under  that 
heading,  after  the  fifth  entry  insert  “0212 
0400  5". 
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